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INTRODUCTORY NOTE

The Committee on Transportation and Infrastructure is
pleased to publish the latest version of the Compilation of Selected
Aviation Laws. The compilation was first published in 1983 and
has been revised periodically since then. The last revision was pub-
lished in April 2001.

The laws included in this compilation reflect the variety of
issues with which the Committee has dealt since receiving jurisdic-
tion over civil aviation in 1975. While most of the economic aspects
of the airline industry were deregulated in 1978, safety, security,
and capacity enhancement continue to be important issues for the
Committee and its Aviation Subcommittee. The United States has
achieved a remarkably safe system. The laws contained in this
compilation are designed to ensure that that safety record is main-
tained and that airport and airway capacity keeps pace with the
increasing demand for air travel.

This compilation includes all the significant changes to avia-
tion laws since the last one was published. It incorporates changes
made in the 107th Congress ending in December 2002. It also in-
cludes changes to aviation laws made by the Omnibus Appropria-
tions Act, which was actually not enacted until February 2003.

The pivotal event during this period was the terrorist attack
of September 11, 2001. This led to passage of legislation to stabilize
the airline industry, improve aviation security, and create a De-
partment of Homeland Security. The relevant provisions of those
laws are all encompassed by this compilation.

During the 107th Congress, the Aviation Subcommittee under
the leadership of Chairman John L. Mica and ranking Democratic
member William O. Lipinski held 26 hearings on the following top-
ics:

e The Federal Aviation Administration’s Efforts to Mod-
ernize the Air Traffic Control System. March 14, 2001.
Publication 107-5.

e FAA’s Capacity Benchmarks. April 25, 2001. Publication
107-13.

e H.R. 1407, Airline Delay Reduction Act. April 26, 2001.
Publication 107-14.

e Congestion in the United States Transportation System.
May 24, 2001. Publication 107-22. [Full Committee hear-
ing]

e STARS Deployment Update and Review of Operational
Evolution Plan. June 13, 2001. Publication 107-24.

e Airline Customer Service Commitments: Status Report.
June 20, 2001. Publication 107-26.

e Runway Incursions, Focusing on the Technology to Pre-
vent Collisions. June 26, 2001. Publication 107-28.
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¢ GAO Report on FAA Rulemaking. July 11, 2001. Publi-
cation 107-31.

o Air Traffic Congestion at LaGuardia Airport (field hear-
ing held at the World Trade Center in New York, NY).
July 16, 2001. Publication 107-33.

o Competitiveness of the U.S. Aircraft Manufacturing In-
dustry. July 26, 2001. Publication 107-39.

e H.R. 2107, to Preempt State Law Requiring Approval of
Certain Airport Projects. August 1, 2001. Publication
107-42.

e Update on the Status of the STARS Program. September
13, 2001. Publication 107-44.

e Aviation Security. September 21 and 25, 2001. Publica-
tion 107-47.

¢ Deployment and Use of Security Technology. October 11,
2001. Publication 107-52.

e Restrictions on General Aviation Flying in Class B Air-
space. October 17, 2001. Publication 107-54.

e Checked Baggage Screening Systems. December 7, 2001.
Publication 107-59.

e Aviation and Transportation Security Act: 60 Day Dead-
line for Screening Checked Baggage. January 23, 2002.
Publication 107-60.

e Aviation Security with a Focus on Passenger Profiling.
Feb. 27, 2002. Publication 107-64.

e H.R. 3479, to Expand Aviation Capacity in the Chicago
Area. March 6, 2002. Publication 107-66.

e Reauthorization of the National Transportation Safety
Board (joint hearing with the Subcommittee on Rail-
roads). March 14, 2002. Publication 107-69.

e Adequacy of FAA’s Oversight of Passenger Aircraft
Maintenance. April 11, 2002. Publication 107-74.

e Arming Flight Crews Against Terrorist Attacks. May 2,
2002. Publication 107-80.

e Ways to Improve FAA’s Organizational Structure. July
16, 2002. Publication 107-89.

e Aviation Security. July 23, 2002. Publication 107-91.

e Airport Security (field hearing held in Orlando, FL).
Sept. 17, 2002. Publication 107-96.

e Financial Condition of the Airline Industry. Sept 24,
2002. Publication 107-98.

As a result of these hearings, action was taken on the following
bills during the 107th Congress:

¢ HR. 1407 (Young) to permit airlines to meet and dis-
cuss their schedules in order to reduce flight delays. The
Subcommittee approved this bill on May 10, 2001 and
the Committee approved it on May 16, 2001 (House Re-
port 107-77). No further action was by the Judiciary
Committee.

¢ HR. 1979 (Wicker) to allow small airports to use Air-
port Improvement Program (AIP) funds to construct con-
tract air traffic control towers. The Subcommittee ap-
proved this bill on April 18, 2002 and the Committee ap-
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proved it on April 24, 2002 (House Report 107-496). On
June 20, 2002, the House approved the bill by a vote of
284 to 143. The legislation was enacted by section 370
of the Consolidated Appropriations Resolution, 2003.
H.R. 2926/S. 1450, the Air Transportation Safety and
System Stabilization Act. This bill passed the House by
a vote of 356 to 54 on September 21, 2001 and was
signed by the President the next day (Public Law 107-
42, 115 Stat. 230)

H.R. 3150/S. 1447 to improve aviation security. This bill
passed the House on November 1, 2001 by a vote of 286
to 139. The Conference Report (House Report 107-296)
passed the House on November 16, 2001 by a vote of 410
to 9. This bill created the Transportation Security Ad-
ministration within the Department of Transportation
and federalized security at airports. The Aviation and
Transportation Security Act was signed by the President
on November 19, 2001 (Public Law 107-71, 115 Stat.
597)

H.R. 3447 (Mica) to provide economic relief to the gen-
eral aviation industry. The Subcommittee approved this
bill on December 13, 2001 and the Committee approved
it on February 27, 2002 (House Report 107-406). No fur-
ther action was taken.

H.R. 3479 (Lipinski) to expand capacity at Chicago’s
O’Hare airport. The Committee approved this bill on
June 26, 2002 (House Report 107-568). On dJuly 15,
2002, the bill failed to pass the House under the suspen-
sion of the rules procedure, where a two-thirds vote is
required, by a vote of 247 to 143. Subsequently, on July
23, 2002, the bill did pass the House by a vote of 343
to 87. No action was taken in the Senate.

H.R. 4466 (Young) to reauthorize the National Trans-
portation Safety Board. The Subcommittee approved this
bill on April 18, 2002 and the Committee approved it on
April 24, 2002 (House Report 107-470). The bill passed
the House by voice vote on June 4, 2002. Action in the
Senate came too late to resolve differences between the
two versions before the Congressional session ended.
H.R. 4481 (Young) to streamline airport construction
projects. The Committee approved the bill on April 24,
2002 (House Report 107-531). The bill passed the House
on July 9, 2002 by voice vote and passed the House
again as Title IT of H.R. 3479 described above. No action
on it was taken in the Senate.

H.R. 4635 (Young) to allow pilots to carry guns in the
cockpit. The Subcommittee approved the bill on June 19,
2002 and the Committee approved it on June 26, 2002
(House Report 107-555). The bill passed the House on
July 10, 2002 by a vote of 310 to 113 after adopting a
DeFazio amendment to remove the 2% cap on the num-
ber of pilots who could be armed. The legislation was en-
acted by Title 14 of The Homeland Security Act (Public
Law 107-296, November 25, 2002, 116 Stat. 2300).
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¢ H.R. 5506 (Mica) to provide relief to the airline indus-
try, freeform FAA, and make technical corrections in the
security act was approved by the Subcommittee on Octo-
ber 2, 2002 but no further action was taken before Con-
gress adjourned. However, the war risk insurance provi-
sion in the bill and some of the technical corrections
were incorporated into the Homeland Security Act (Pub-
lic Law 107-296, November 25, 2002, 116 Stat. 2286 and
2312).

¢ H. Con. Res. 232 expressing the sense of Congress hon-
oring the crew and passengers of United Airlines flight
93, who resisted the 9/11 hijackers and crashed in Penn-
sylvania, passed the House on December 5, 2001 by a
vote of 415 to 0.

¢ H. Con. Res. 272 expressing the sense of Congress re-
garding the crash of American Airlines flight 587 which
crashed in New York passed the House by unanimous
consent on November 16, 2001.

¢ H. Con. Res. 401 recognizing the heroism and courage
displayed by airline flight attendants passed the House
on September 9, 2002 by a vote of 351 to 0. A companion
Senate measure (S. Con. Res. 110) passed the House by
voice vote on September 24, 2002.

As an aid to its users, this compilation once again includes a
conversion table where the sections of pre-codified aviation laws
are matched to the section numbers of the codified law in this com-
pilation. In addition, there is an index of selected subjects that
should help users of the compilation locate the provisions of law
that are of interest to them.

As the aviation community faces future challenges in the areas
of infrastructure improvements, competition, safety, security, and
the environment, I am confident that the Aviation Subcommittee,
under Chairman John L. Mica and new ranking Democratic mem-
ber Peter DeFazio will continue the good work of the previous Con-
gress.

Finally, I would like to recognize the valuable assistance of the
Subcommittee staff during the 107th Congress including David E.
Schaffer, Adam Tsao, Sharon Barkeloo, Holly Woodruff Lyons,
Sharon Pinkerton, Cheryl McCullough, Stacie Soumbeniotis, Amy
Denicore, Giles Giovinazzi, and Michael Herren. I would also like
to thank David Mendelsohn and Curt Haensel of the office of the
Legislative Counsel for their tireless assistance in assembling this
compilation and in drafting the aviation legislation that has come
before this Committee.

DON YOUNG
Chairman, Committee on
Transportation and Infrastructure.
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TITLE 499—TRANSPORTATION

SUBTITLE Sec.
I. DEPARTMENT OF TRANSPORTATION .....ccooovvvreeeeeecireeeeee e 101
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III. GENERAL AND INTERMODAL PROGRAMS .....c.ocooeevveeeeeeeeereeeenene 5101
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CHAPTER Sec.
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3. GENERAL DUTIES AND POWERS ......ccoioiiiiiieeeeeceteeee e 301

5. SPECIAL AUTHORITY ...ocoiiiiiiiieeeeeetee ettt 501
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CHAPTER 1—ORGANIZATION

Sec.

101. Purpose.

102. Department of Transportation.

103. Federal Railroad Administration.

104. Federal Highway Administration.

105. National Highway Traffic Safety Administration.
106. Federal Aviation Administration.

107. Federal Transit Administration.

108. Coast Guard.

109. Maritime Administration.

110. Saint Lawrence Seaway Development Corporation.
111. Bureau of Transportation Statistics.

112. Research and Special Programs Administration.
113. Federal Motor Carrier Safety Administration.
114. Transportation Security Administration.

115. Transportation Security Oversight Board.

§101. Purpose

(a) The national objectives of general welfare, economic growth
and stability, and security of the United States require the develop-
ment of transportation policies and programs that contribute to
providing fast, safe, efficient, and convenient transportation at the
lowest cost consistent with those and other national objectives, in-
cluding the efficient use and conservation of the resources of the
United States.

(b) A Department of Transportation is necessary in the public
interest and to—

3



Sec. 102 SUBTITLE |—DEPARTMENT OF TRANSPORTATION 4

(1) ensure the coordinated and effective administration of
the transportation programs of the United States Government;

(2) make easier the development and improvement of co-
ordinated transportation service to be provided by private en-
terprise to the greatest extent feasible;

(3) encourage cooperation of Federal, State, and local gov-
ernments, carriers, labor, and other interested persons to
achieve transportation objectives;

(4) stimulate technological advances in transportation,
through research and development or otherwise;

(5) provide general leadership in identifying and solving
transportation problems; and

(6) develop and recommend to the President and Congress
transportation policies and programs to achieve transportation
objectives considering the needs of the public, users, carriers,
industry, labor, and national defense.

§102. Department of Transportation

(a) The Department of Transportation is an executive depart-
ment of the United States Government at the seat of Government.

(b) The head of the Department is the Secretary of Transpor-
tation. The Secretary is appointed by the President, by and with
the advice and consent of the Senate.

(¢) The Department has a Deputy Secretary of Transportation
appointed by the President, by and with the advice and consent of
the Senate. The Deputy Secretary—

(1) shall carry out duties and powers prescribed by the

Secretary; and

(2) acts for the Secretary when the Secretary is absent or
unable to serve or when the office of Secretary is vacant.

(d) The Department has an Under Secretary of Transportation
for Policy appointed by the President, by and with the advice and
consent of the Senate. The Under Secretary shall provide leader-
ship in the development of policy for the Department, supervise the
policy activities of Assistant Secretaries with primary responsibility
for aviation, international, and other transportation policy develop-
ment and carry out other powers and duties prescribed by the Sec-
retary. The Under Secretary acts for the Secretary when the Sec-
retary and the Deputy Secretary are absent or unable to serve, or
when the offices of Secretary and Deputy Secretary are vacant.

(e) The Department has 4 Assistant Secretaries and a General
Counsel appointed by the President, by and with the advice and
consent of the Senate. The Department also has an Assistant Sec-
retary of Transportation for Administration appointed in the com-
petitive service by the Secretary, with the approval of the Presi-
dent. They shall carry out duties and powers prescribed by the Sec-
retary. An Assistant Secretary or the General Counsel, in the order
prescribed by the Secretary, acts for the Secretary when the Sec-
retary, Deputy Secretary, and Under Secretary of Transportation
for Policy are absent or unable to serve, or when the offices of the
Secretary, Deputy Secretary, and Under Secretary of Transpor-
tation for Policy 1 are vacant.

1Section 215(a)(3) of Public Law 107-295 (116 Stat. 2102) amends subsection (e) by striking
“Secretary and the Deputy Secretary” each place it appears in the last sentence of subsection
(e) and inserting “Secretary, Deputy Secretary, and Under Secretary of Transportation for Pol-
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(f) The Department shall have a seal that shall be judicially
recognized.

(g)1 The Department has an Associate Deputy Secretary ap-
pointed by the President, by and with the advice and consent of the
Senate. The Associate Deputy Secretary shall carry out powers and
duties prescribed by the Secretary.

* k * & * k *

§106. Federal Aviation Administration

(a) The Federal Aviation Administration is an administration
in the Department of Transportation.

(b) The head of the Administration is the Administrator. The
Administration has a Deputy Administrator. They are appointed by
the President, by and with the advice and consent of the Senate.
When making an appointment, the President shall consider the fit-
ness of the individual to carry out efficiently the duties and powers
of the office. Except as provided in subsection (f) or in other provi-
sions of law, the Administrator reports directly to the Secretary of
Transportation. The term of office for any individual appointed as
Administrator after August 23, 1994, shall be 5 years.

(c) the Administrator must—

(1) be a citizen of the United States;
(2) be a civilian; and
(3) have experience in a field directly related to aviation.

(d)(1) The Deputy Administrator must be a citizen of the
United States and have experience in a field directly related to
aviation. An officer on active duty in an armed force may be ap-
pointed as Deputy Administrator. However, if the Administrator is
a former regular officer of an armed force, the Deputy Adminis-
trator may not be an officer on active duty in an armed force, a re-
tired regular officer of an armed force, or a former regular officer
of an armed force.

(2) An officer on active duty or a retired officer serving as Dep-
uty Administrator is entitled to hold a rank and grade not lower
than that held when appointed as Deputy Administrator. The Dep-
uty Administrator may elect to receive (A) the pay provided by law
for the Deputy Administrator, or (B) the pay and allowances or the
retired pay of the military grade held. If the Deputy Administrator
elects to receive the military pay and allowances or retired pay, the
Administration shall reimburse the appropriate military depart-
ment from funds available for the expenses of the Administration.

(3) The appointment and service of a member of the armed
forces as a Deputy Administrator does not affect the status, office,
rank, or grade held by that member, or a right or benefit arising
from the status, office, rank, or grade. The Secretary of a military
department does not control the member when the member is car-
rying out duties and powers of the Deputy Administrator.

(e) The Administrator and the Deputy Administrator may not
have a pecuniary interest in, or own stock in or bonds of, an aero-

icy”. The amendment was carried out in both places to reflect the probable intent of Congress;
however the text in the second occurence did not include the word “the” in the matter to be
struck.

1Section 215(c) of Public Law 107-295 (116 Stat. 2101) strikes subsection (g) on the date that
an individual is appointed to the position of Under Secretary of Transportation for Policy under
subsection (d) of this section.
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nautical enterprise, or engage in another business, vocation, or em-
ployment.
(f) AUTHORITY OF THE SECRETARY AND THE ADMINISTRATOR.—
(1) AUTHORITY OF THE SECRETARY.—Except as provided in
paragraph (2), the Secretary of Transportation shall carry out
the duties and powers, and controls the personnel and activi-
ties, of the Administration. Neither the Secretary nor the Ad-
ministrator may submit decisions for the approval of, or be
bound by the decisions or recommendations of, a committee,
board, or organization established by executive order.
(2) AUTHORITY OF THE ADMINISTRATOR.—The
Administrator—

(A) is the final authority for carrying out all functions,
powers, and duties of the Administration relating to—

(i) the appointment and employment of all officers
and employees of the Administration (other than Pres-
idential and political appointees);

(ii) the acquisition and maintenance of property
and equipment of the Administration;

(i11) except as otherwise provided in paragraph (3),
the promulgation of regulations, rules, orders, circu-
lars, bulletins, and other official publications of the
Administration; and

(iv) any obligation imposed on the Administrator,
or power conferred on the Administrator, by the Air
Traffic Management System Performance Improve-
Kent Act of 1996 (or any amendment made by that

ct);

(B) shall offer advice and counsel to the President with
respect to the appointment and qualifications of any officer
or employee of the Administration to be appointed by the
President or as a political appointee;

(C) may delegate, and authorize successive redelega-
tions of, to an officer or employee of the Administration
any function, power, or duty conferred upon the Adminis-
trator, unless such delegation is prohibited by law; and

(D) except as otherwise provided for in this title, and
notwithstanding any other provision of law, shall not be
required to coordinate, submit for approval or concurrence,
or seek the advice or views of the Secretary or any other
officer or employee of the Department of Transportation on
any matter with respect to which the Administrator is the
final authority.

(3) REGULATIONS.—

(A) IN GENERAL.—In the performance of the functions
of the Administrator and the Administration, the Adminis-
trator is authorized to issue, rescind, and revise such regu-
lations as are necessary to carry out those functions. The
issuance of such regulations shall be governed by the pro-
visions of chapter 5 of title 5. The Administrator shall act
upon all petitions for rulemaking no later than 6 months
after the date such petitions are filed by dismissing such
petitions, by informing the petitioner of an intention to dis-
miss, or by issuing a notice of proposed rulemaking or ad-
vanced notice of proposed rulemaking. The Administrator
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shall issue a final regulation, or take other final action,
not later than 16 months after the last day of the public
comment period for the regulations or, in the case of an
advanced notice of proposed rulemaking, if issued, not
later than 24 months after the date of publication in the
Federal Register of notice of the proposed rulemaking. On
February 1 and August 1 of each year the Administrator
shall submit to the Committee on Transportation and In-
frastructure of the House of Representatives and the Com-
mittee on Commerce, Science, and Transportation of the
Senate a letter listing each deadline the Administrator
missed under this subparagraph during the 6-month pe-
riod ending on such date, including an explanation for
missing the deadline and a projected date on which the ac-
tion that was subject to the deadline will be taken.

(B) APPROVAL OF SECRETARY OF TRANSPORTATION.—(i)
The Administrator may not issue a proposed regulation or
final regulation that is likely to result in the expenditure
by State, local, and tribal governments in the aggregate, or
by the private sector, of $250,000,000 or more (adjusted
annually for inflation beginning with the year following
the date of the enactment of the Wendell H. Ford Aviation
Investment and Reform Act for the 21st Century in any
year, or any regulation which is significant, unless the Sec-
retary of Transportation approves the issuance of the regu-
lation in advance. For purposes of this paragraph, a regu-
lation is significant if the Administrator, in consultation
with the Secretary (as appropriate), determines that the
regulation is likely to—

(I) have an annual effect on the economy of
$250,000,000 or more or adversely affect in a substan-
tial and material way the economy, a sector of the
economy, productivity, competition, jobs, the environ-
ment, public health or safety, or State, local, or tribal
governments or communities; or

(IT) raise novel or significant legal or policy issues
arising out of legal mandates that may substantially
and materially affect other transportation modes.

(i1) In an emergency, the Administrator may issue a
regulation described in clause (i) without prior approval by
the Secretary, but any such emergency regulation is sub-
ject to ratification by the Secretary after it is issued and
shall be rescinded by the Administrator within 5 days (ex-
cluding Saturdays, Sundays, and legal public holidays)
after issuance if the Secretary fails to ratify its issuance.

(ii1)) Any regulation that does not meet the criteria of
clause (i), and any regulation or other action that is a rou-
tine or frequent action or a procedural action, may be
issued by the Administrator without review or approval by
the Secretary.

(iv) The Administrator shall submit a copy of any reg-
ulation requiring approval by the Secretary under clause
(i) to the Secretary, who shall either approve it or return
it to the Administrator with comments within 45 days
after receiving it.
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(C) PERIODIC REVIEW.—(i) Beginning on the date
which is 3 years after the date of the enactment of the Air
Traffic Management System Performance Improvement
Act of 1996, the Administrator shall review any unusually
burdensome regulation issued by the Administrator after
such date of enactment beginning not later than 3 years
after the effective date of the regulation to determine if the
cost assumptions were accurate, the benefit of the regula-
tions, and the need to continue such regulations in force
in their present form.

(ii)) The Administrator may identify for review under
the criteria set forth in clause (i) unusually burdensome
regulations that were issued before the date of the enact-
ment of the Air Traffic Management System Performance
Improvement Act of 1996 and that have been in force for
more than 3 years.

(iii) For purposes of this subparagraph, the term “un-
usually burdensome regulation” means any regulation that
results in the annual expenditure by State, local, and trib-
al governments in the aggregate, or by the private sector,
of §25,000,000 or more (adjusted annually for inflation be-
ginning with the year following the date of the enactment
of the Air Traffic Management System Performance Act of
1996) in any year.

(iv) The periodic review of regulations may be per-
formed by advisory committees and the Management Advi-
sory Council established under subsection (p).

(4) DEFINITION OF POLITICAL APPOINTEE.—For purposes of

this subsection, the term “political appointee” means any indi-
vidual who—

(A) is employed in a position listed in sections 5312
through 5316 of title 5 (relating to the Executive Sched-
ule);

(B) is a limited term appointee, limited emergency ap-
pointee, or noncareer appointee in the Senior Executive
Service, as defined under paragraphs (5), (6), and (7), re-
spectively, of section 3132(a) of title 5; or

(C) is employed in a position in the executive branch
of the Government of a confidential or policy-determining
character under schedule C of subpart C of part 213 of
title 5 of the Code of Federal Regulations.

(g) DUTIES AND POWERS OF ADMINISTRATOR.—(1) Except as
provided in paragraph (2) of this subsection, the Administrator
shall carry out—

(A) duties and powers of the Secretary of Transportation

under subsection (f) of this section related to aviation safety
(except those related to transportation, packaging, marking, or
description of hazardous material) and stated in sections
308(b), 1132(c) and (d), 40101(c), 40103(b), 40106(a), 40108,
40109(b), 40113(a), 40113(c), 40113(d), 40113(e), 40114(a), and
40119, chapter 445 (except sections 44501(b), 44502(a)2),
44502(a)(3), 44502(a)(4), 44503, 44506, 44509, 44510, 44514,
and 44515), chapter 447 (except sections 44717, 44718(a),
44718(b), 44719, 44720, 44721(b), 44722, and 44723), chapter
449 (except sections 44903(d), 44904, 44905, 44907-44911,



9 SUBTITLE |—DEPARTMENT OF TRANSPORTATION Sec. 106

44913, 44915, and 44931-44934), chapter 451, chapter 453,

sections 46104, 46301(d) and (h)(2), 46303(c), 46304—46308,

46310, 46311, and 46313-46316, chapter 465, and sections

47504(b)(related to flight procedures), 47508(a), and 48107 of

this title; and

(B) additional duties and powers prescribed by the Sec-
retary of Transportation.

(2) In carrying out sections 40119, 44901, 44903(a)—(c) and (e),
44906, 44912, 44935-44937, 44938(a) and (b), and 48107 of this
title, paragraph (1)(A) of this subsection does not apply to duties
and powers vested in the Director of Intelligence and Security by
section 44931 of this title.

(h) Section 40101(d) of this title applies to duties and powers
specified in subsection (g)(1) of this section. Any of those duties and
powers may be transferred to another part of the Department only
when specifically provided by law or a reorganization plan sub-
mitted under chapter 9 of title 5. A decision of the Administrator
in carrying out those duties or powers is administratively final.

(i) The Deputy Administrator shall carry out duties and powers
prescribed by the Administrator. The Deputy Administrator acts
for the Administrator when the Administrator is absent or unable
to serve, or when the office of the Administrator is vacant.

() There is established within the Federal Aviation Adminis-
tration an institute to conduct civil aeromedical research under sec-
tion 44507 of this title. Such institute shall be known as the “Civil
Aeromedical Institute”. Research conducted by the institute should
take appropriate advantage of capabilities of other government
agencies, universities, or the private sector.

(k) AUTHORIZATION OF APPROPRIATIONS FOR OPERATIONS.—

(1) IN GENERAL.—There is authorized to be appropriated to
the Secretary of Transportation for operations of the
Administration—

(A) such sums as may be necessary for fiscal year
2000;

(B) $6,592,235,000 for fiscal year 2001;

(C) $6,886,000,000 for fiscal year 2002; and

(D) $7,357,000,000 for fiscal year 2003.

Such sums shall remain available until expended.

(2) AUTHORIZED EXPENDITURES.—Out of amounts appro-
priated under paragraph (1), the following expenditures are
authorized:

(A) $450,000 for each of fiscal years 2000 through
2003 for wildlife hazard mitigation measures and manage-
ment of the wildlife strike database of the Federal Avia-
tion Administration.

(B) $9,100,000 for the 3-fiscal-year period beginning
with fiscal year 2001 to support a university consortium
established to provide an air safety and security manage-
ment certificate program, working cooperatively with the
Federal Aviation Administration and United States air
carriers, except that funds under this subparagraph—

(i) may not be used for the construction of a build-
ing or other facility; and

(i1) may only be awarded on the basis of open com-
petition.
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(C) Such sums as may be necessary for fiscal years
2000 through 2003 to support infrastructure systems de-
velopment for both general aviation and the vertical flight
industry.

(D) Such sums as may be necessary for fiscal years
2000 through 2003 to establish helicopter approach proce-
dures using current technologies (such as the Global Posi-
tioning System) to support all-weather, emergency medical
service for trauma patients.

(E) Such sums as may be necessary for fiscal years
2000 through 2003 to revise existing terminal and en route
procedures and instrument flight rules to facilitate the
takeoff, flight, and landing of tiltrotor aircraft and to im-
prove the national airspace system by separating such air-
craft from congested flight paths of fixed-wing aircraft.

(F) $3,300,000 for fiscal year 2000 and $3,000,000 for
each of fiscal years 2001 through 2003 to implement the
1998 airport surface operations safety action plan of the
Federal Aviation Administration.

(G) $9,100,000 for fiscal year 2001 to support air safe-
ty efforts through payment of United States membership
obligations in the International Civil Aviation Organiza-
tion, to be paid as soon as practicable.

(H) Such sums as may be necessary for fiscal years
2000 through 2003 for the Secretary to hire additional in-
spectors in order to enhance air cargo security programs.

(I) Such sums as may be necessary for fiscal years
2000 through 2003 to develop and improve training pro-
grams (including model training programs and curriculum)
for security screening personnel at airports that will be
used by airlines to meet regulatory requirements relating
to the training and testing of such personnel.

(1) PERSONNEL AND SERVICES.—

(1) OFFICERS AND EMPLOYEES.—Except as provided in sec-
tion subsections (a) and (g) of section 40122, the Administrator
is authorized, in the performance of the functions of the Ad-
ministrator, to appoint, transfer, and fix the compensation of
such officers and employees, including attorneys, as may be
necessary to carry out the functions of the Administrator and
the Administration. In fixing compensation and benefits of offi-
cers and employees, the Administrator shall not engage in any
type of bargaining, except to the extent provided for in section
40122(a), nor shall the Administrator be bound by any require-
ment to establish such compensation or benefits at particular
levels.

(2) EXPERTS AND CONSULTANTS.—The Administrator is au-
thorized to obtain the services of experts and consultants in ac-
cordance with section 3109 of title 5.

(3) TRANSPORTATION AND PER DIEM EXPENSES.—The Ad-
ministrator is authorized to pay transportation expenses, and
per diem in lieu of subsistence expenses, in accordance with
chapter 57 of title 5.

(4) USE OF PERSONNEL FROM OTHER AGENCIES.—The Ad-
ministrator is authorized to utilize the services of personnel of
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any other Federal agency (as such term is defined under sec-

tion 551(1) of title 5).

(5) VOLUNTARY SERVICES.—

(A) GENERAL RULE.—In exercising the authority to ac-
cept gifts and voluntary services under section 326 of this
title, and without regard to section 1342 of title 31, the Ad-
ministrator may not accept voluntary and uncompensated
services if such services are used to displace Federal em-
ployees employed on a full-time, part-time, or seasonal
basis.

(B) INCIDENTAL EXPENSES.—The Administrator is au-
thorized to provide for incidental expenses, including
transportation, lodging, and subsistence, for volunteers
who provide voluntary services under this subsection.

(C) LIMITED TREATMENT AS FEDERAL EMPLOYEES.—An
individual who provides voluntary services under this sub-
section shall not be considered a Federal employee for any
purpose other than for purposes of chapter 81 of title 5, re-
lating to compensation for work injuries, and chapter 171
of title 28, relating to tort claims.

(6) CONTRACTS.—The Administrator is authorized to enter
into and perform such contracts, leases, cooperative agree-
ments, or other transactions as may be necessary to carry out
the functions of the Administrator and the Administration. The
Administrator may enter into such contracts, leases, coopera-
tive agreements, and other transactions with any Federal
agency (as such term is defined in section 551(1) of title 5) or
any instrumentality of the United States, any State, territory,
or possession, or political subdivision thereof, any other gov-
ernmental entity, or any person, firm, association, corporation,
or educational institution, on such terms and conditions as the
Administrator may consider appropriate.

(m) COOPERATION BY ADMINISTRATOR.—With the consent of ap-
propriate officials, the Administrator may, with or without reim-
bursement, use or accept the services, equipment, personnel, and
facilities of any other Federal agency (as such term is defined in
section 551(1) of title 5) and any other public or private entity. The
Administrator may also cooperate with appropriate officials of
other public and private agencies and instrumentalities concerning
the use of services, equipment, personnel, and facilities. The head
of each Federal agency shall cooperate with the Administrator in
making the services, equipment, personnel, and facilities of the
Federal agency available to the Administrator. The head of a Fed-
eral agency is authorized, notwithstanding any other provision of
law, to transfer to or to receive from the Administration, without
reimbursement, supplies, personnel, services, and equipment other
than administrative supplies or equipment.

(n) ACQUISITION.—

(1) IN GENERAL.—The Administrator is authorized—

(A) to acquire (by purchase, lease, condemnation, or
otherwise), construct, improve, repair, operate, and
maintain—

(i) air traffic control facilities and equipment;
(i1) research and testing sites and facilities; and
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(iii) such other real and personal property (includ-
ing office space and patents), or any interest therein,
within and outside the continental United States as
the Administrator considers necessary;

(B) to lease to others such real and personal
property; and

(C) to provide by contract or otherwise for eating facili-
ties and other necessary facilities for the welfare of em-
ployees of the Administration at the installations of the

Administration, and to acquire, operate, and maintain

equipment for these facilities.

(2) TrrLE.—Title to any property or interest therein ac-
quired pursuant to this subsection shall be held by the Govern-
ment of the United States.

(o) TRANSFERS OF FUNDS.—The Administrator is authorized to
accept transfers of unobligated balances and unexpended balances
of funds appropriated to other Federal agencies (as such term is de-
fined in section 551(1) of title 5) to carry out functions transferred
by law to the Administrator or functions transferred pursuant to
law to the Administrator on or after the date of the enactment of
the Air Traffic Management System Performance Improvement Act
of 1996.

(p) MANAGEMENT ADVISORY COUNCIL.—

(1) ESTABLISHMENT.—Within 3 months after the date of
the enactment of the Air Traffic Management System Perform-
ance Improvement Act of 1996, the Administrator shall estab-
lish an advisory council which shall be known as the Federal
Aviation Management Advisory Council (in this subsection re-
ferred to as the “Council”’). With respect to Administration
management, policy, spending, funding, and regulatory matters
affecting the aviation industry, the Council may submit com-
ments, recommended modifications, and dissenting views to
the Administrator. The Administrator shall include in any sub-
mission to Congress, the Secretary, or the general public, and
in any submission for publication in the Federal Register, a de-
scription of the comments, recommended modifications, and
dissenting views received from the Council, together with the
reasons for any differences between the views of the Council
and the views or actions of the Administrator.

(2) MEMBERSHIP.—The Council shall consist of 181 mem-
bers, who shall consist of—

(A) a designee of the Secretary of Transportation;

(B) a designee of the Secretary of Defense;

(C) 10 members representing aviation interests, ap-
pointed by—

(1) in the case of initial appointments to the Coun-
cil, the President by and with the advice and consent
of the Senate; and

(i1) in the case of subsequent appointments to the
Council, the Secretary of Transportation;

1The amendment made by section 8(a) of Public Law 106-528 (114 Stat. 2522) was carried
out to reflect the probable intent of the Congress. This amendment did not specify that it ap-
plied to title 49, United States Code.
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(D) 1 member appointed, from among individuals who
are the leaders of their respective unions of air traffic con-
trol system employees, by—

(1) in the case of initial appointments to the Coun-
cil, the President by and with the advice and consent
of the Senate; and

(i1) in the case of subsequent appointments to the
Council, the Secretary of Transportation; and
(E) 5 members appointed by the Secretary after con-

sultation with the Committee on Transportation and Infra-
structure of the House of Representatives and the Com-
mittee on Commerce, Science, and Transportation of the
Senate.

(3) QUALIFICATIONS.—

(A) NO FEDERAL OFFICER OR EMPLOYEE.—No member
appointed under paragraph (2)(C) or (2)(E) may serve as
an officer or employee of the United States Government
while serving as a member of the Council.

(B) AIR TRAFFIC SERVICES SUBCOMMITTEE.—Members
appointed under paragraph (2)(E) shall—

(1) have a fiduciary responsibility to represent the
public interest;

(i1) be citizens of the United States; and

(iii) be appointed without regard to political affili-
ation and solely on the basis of their professional expe-
rience and expertise in one or more of the following
areas:

(I) Management of large service organizations.

(ITI) Customer service.

(IIT) Management of large procurements.

(IV) Information and communications tech-

nology.

(V) Organizational development.

(VI) Labor relations.
At least one of such members should have a background
in managing large organizations successfully. In the aggre-
gate, such members should collectively bring to bear exper-
tise in all of the areas described in subclauses (I) through
(VD).

(C) PROHIBITIONS ON MEMBERS OF SUBCOMMITTEE.—No
member appointed under paragraph (2)(E) may—

(i) have a pecuniary interest in, or own stock in or
bonds of, an aviation or aeronautical enterprise, except
an interest in a diversified mutual fund or an interest
that is exempt from the application of section 208 of
title 18;

(i) engage in another business related to aviation
or aeronautics; or

(iii) be a member of any organization that en-
gages, as a substantial part of its activities, in activi-
ties to influence aviation-related legislation.

(4) FUNCTIONS.—

(A) IN GENERAL.—(i) The Council shall provide advice
and counsel to the Administrator on issues which affect or
are affected by the operations of the Administrator. The
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Council shall function as an oversight resource for man-
agement, policy, spending, and regulatory matters under
the jurisdiction of the Administration.

(i1) The Council shall review the rulemaking cost-ben-
efit analysis process and develop recommendations to im-
prove the analysis and ensure that the public interest is
fully protected.

(iii) The Council shall review the process through
which the Administration determines to use advisory cir-
culars and service bulletins.

(B) MEETINGS.—The Council shall meet on a regular
and periodic basis or at the call of the chairman or of the
Administrator.

(C) ACCESS TO DOCUMENTS AND STAFF.—The Adminis-
tration may give the Council appropriate access to relevant
documents and personnel of the Administration, and the
Administrator shall make available, consistent with the
authority to withhold commercial and other proprietary in-
formation under section 552 of title 5 (commonly known as
the “Freedom of Information Act”), cost data associated
with the acquisition and operation of air traffic service sys-
tems. Any member of the Council who receives commercial
or other proprietary data from the Administrator shall be
subject to the provisions of section 1905 of title 18, per-
taining to unauthorized disclosure of such information.

(5) FEDERAL ADVISORY COMMITTEE ACT NOT TO APPLY.—The

Federal Advisory Committee Act (5 U.S.C. App.) does not apply
to the Council or such aviation rulemaking committees as the
Administrator shall designate.

(6) ADMINISTRATIVE MATTERS.—

(A) TERMS OF MEMBERS APPOINTED UNDER PARAGRAPH
(2)(C).—Members of the Council appointed under paragraph
(2)(C) shall be appointed for a term of 3 years. Of the
members first appointed by the President under paragraph
2)(C)—

(1) 3 shall be appointed for terms of 1 year;
(i) 4 shall be appointed for terms of 2 years; and
(iii) 3 shall be appointed for terms of 3 years.

(B) TERM FOR AIR TRAFFIC CONTROL REPRESENTA-
TIVE.—The member appointed under paragraph (2)(D)
shall be appointed for a term of 3 years, except that the
term of such individual shall end whenever the individual
no longer meets the requirements of paragraph (2)(D).

(C) TERMS FOR AIR TRAFFIC SERVICES SUBCOMMITTEE
MEMBERS.—The member appointed under paragraph (2)(E)
shall be appointed for a term of 5 years, except that of the
members first appointed under paragraph (2)(E)—

(1) 2 members shall be appointed for a term of 3
years;

(i1) 2 members shall be appointed for a term of 4
years; and

(iii) 1 member shall be appointed for a term of 5
years.
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(D) REAPPOINTMENT.—An individual may not be ap-
pointed under paragraph (2)(E) to more than two 5-year
terms.

(E) VAcANCY.—Any vacancy on the Council shall be
filled in the same manner as the original appointment, ex-
cept that any vacancy caused by a member appointed by
the President under paragraph (2)(C)(i) shall be filled by
the Secretary in accordance with paragraph (2)(C)(ii). Any
member appointed to fill a vacancy occurring before the ex-
piration of the term for which the member’s predecessor
was appointed shall be appointed for the remainder of that
term.

(F) CONTINUATION IN OFFICE.—A member whose term
expires shall continue to serve until the date on which the
member’s successor takes office.

(G) REMOVAL.—Any member of the Council appointed
under paragraph (2)(D) may be removed for cause by the
President or Secretary whoever makes the appointment.
Any member of the Council appointed under paragraph
(2)(E) may be removed for cause by the Secretary.

(H) CLAIMS AGAINST MEMBERS OF SUBCOMMITTEE.—

(i) IN GENERAL.—A member appointed under para-
graph (2)(E) shall have no personal liability under
Federal law with respect to any claim arising out of or
resulting from an act or omission by such member
within the scope of service as a member of the Air
Traffic Services Subcommittee.

(ii)) EFFECT ON OTHER LAW.—This subparagraph
shall not be construed—

(I) to affect any other immunity or protection
that may be available to a member of the Sub-
committee under applicable law with respect to
such transactions;

(II) to affect any other right or remedy
against the United States under applicable law; or

(IIT) to limit or alter in any way the immuni-
ties that are available under applicable law for
Federal officers and employees.

(I) ETHICAL CONSIDERATIONS.—

(i) FINANCIAL DISCLOSURE.—During the entire pe-
riod that an individual appointed under paragraph
(2)(E) is a member of the Subcommittee, such indi-
vidual shall be treated as serving as an officer or em-
ployee referred to in section 101(f) of the Ethics in
Government Act of 1978 for purposes of title I of such
Act; except that section 101(d) of such Act shall apply
without regard to the number of days of service in the
position.

(ii) RESTRICTIONS ON POST-EMPLOYMENT.—For
purposes of section 207(c) of title 18, an individual ap-
pointed under paragraph (2)(E) shall be treated as an
employee referred to in section 207(c)(2)(A)(i) of such
title during the entire period the individual is a mem-
ber of the Subcommittee; except that subsections
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(c)(21)(B) and (f) of section 207 of such title shall not
apply.

(J) CHAIRMAN; VICE CHAIRMAN.—The Council shall
elect a chair and a vice chair from among the members ap-
pointed under paragraph (2)(C), each of whom shall serve
for a term of 1 year. The vice chair shall perform the du-
ties of the chairman in the absence of the chairman.

(K) TRAVEL AND PER DIEM.—Each member of the
Council shall be paid actual travel expenses, and per diem
in lieu of subsistence expenses when away from his or her
usual place of residence, in accordance with section 5703
of title 5.

(L) DETAIL OF PERSONNEL FROM THE ADMINISTRA-
TION.—The Administrator shall make available to the
Council such staff, information, and administrative serv-
ices and assistance as may reasonably be required to en-
able the Council to carry out its responsibilities under this
subsection.

(7) AIR TRAFFIC SERVICES SUBCOMMITTEE.—

(A) IN GENERAL.—The Management Advisory Council
shall have an air traffic services subcommittee (in this
paragraph referred to as the “Subcommittee”) composed of
the five members appointed under paragraph (2)(E).

(B) GENERAL RESPONSIBILITIES.—

(i) OVERSIGHT.—The Subcommittee shall oversee
the administration, management, conduct, direction,
and supervision of the air traffic control system.

(ii)) CONFIDENTIALITY.—The Subcommittee shall
ensure that appropriate confidentiality is maintained
in the exercise of its duties.

(C) SPECIFIC RESPONSIBILITIES.—The Subcommittee
shall have the following specific responsibilities:

(i) STRATEGIC PLANS.—To review, approve, and
monitor the strategic plan for the air traffic control
system, including the establishment of—

(I) a mission and objectives;

(II) standards of performance relative to such
mission and objectives, including safety, efficiency,
and productivity; and

(IT) annual and long-range strategic plans.
(ii) MODERNIZATION AND IMPROVEMENT.—To re-

view and approve—

(I) methods to accelerate air traffic control
modernization and improvements in aviation safe-
ty related to air traffic control; and

(IT) procurements of air traffic control equip-
ment in excess of $100,000,000.

(iii)) OPERATIONAL PLANS.—To review the oper-
ational functions of the air traffic control system,
including—

(I) plans for modernization of the air traffic
control system;

(IT) plans for increasing productivity or imple-
menting cost-saving measures; and

(III) plans for training and education.
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(iv) MANAGEMENT.—To—

(I) review and approve the Administrator’s ap-
pointment of a Chief Operating Officer under sec-
tion 106(r);

(IT) review the Administrator’s selection, eval-
uation, and compensation of senior executives of
the Administration who have program manage-
ment responsibility over significant functions of
the air traffic control system:;

(ITT) review and approve the Administrator’s
plans for any major reorganization of the Admin-
istration that would impact on the management of
the air traffic control system:;

(IV) review and approve the Administrator’s
cost accounting and financial management struc-
ture and technologies to help ensure efficient and
cost-effective air traffic control operation; and

(V) review the performance and compensation
of managers responsible for major acquisition
projects, including the ability of the managers to
meet schedule and budget targets.

(v) BUDGET.—To—

(I) review and approve the budget request of
the Administration related to the air traffic con-
trol system prepared by the Administrator;

(IT) submit such budget request to the Sec-
retary; and

(IIT) ensure that the budget request supports
the annual and long-range strategic plans.

The Secretary shall submit the budget request referred to
in clause (v)(II) for any fiscal year to the President who
shall transmit such request, without revision, to the Com-
mittees on Transportation and Infrastructure and Appro-
priations of the House of Representatives and the Commit-
tees on Commerce, Science, and Transportation and Ap-
propriations of the Senate, together with the President’s
annual budget request for the Federal Aviation Adminis-
tration for such fiscal year.
(D) SUBCOMMITTEE PERSONNEL MATTERS.—

(i) COMPENSATION OF MEMBERS.—Each member of
the Subcommittee shall be compensated at a rate of
$25,000 per year.

(ii) COMPENSATION OF CHAIRPERSON.—Notwith-
standing clause (i), the chairperson of the Sub-
committee shall be compensated at a rate of $40,000
per year.

(iii) STAFF.—The chairperson of the Subcommittee
may appoint and terminate any personnel that may be
necessary to enable the Subcommittee to perform its
duties.

(iv) PROCUREMENT OF TEMPORARY AND INTERMIT-
TENT SERVICES.—The chairperson of the Subcommittee
may procure temporary and intermittent services
under section 3109(b) of title 5, United States Code.
(E) ADMINISTRATIVE MATTERS.—
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(i) TERM OF CHAIR.—The members of the Sub-
committee shall elect for a 2-year term a chairperson
from among the members of the Subcommittee.

(i) POWERS OF CHAIR.—Except as otherwise pro-
vided by a majority vote of the Subcommittee, the
powers of the chairperson shall include—

(I) establishing committees;

(II) setting meeting places and times;

(III) establishing meeting agendas; and

(IV) developing rules for the conduct of busi-
ness.

(111) MEETINGS.—The Subcommittee shall meet at
least quarterly and at such other times as the chair-
person determines appropriate.

(iv) QUORUM.—Three members of the Sub-
committee shall constitute a quorum. A majority of
members present and voting shall be required for the
Subcommittee to take action.

(F) REPORTS.—

(i) ANNUAL.—The Subcommittee shall each year
report with respect to the conduct of its responsibil-
ities under this title to the Administrator, the Council,
the Committee on Transportation and Infrastructure
of the House of Representatives, and the Committee
on Commerce, Science, and Transportation of the Sen-
ate.

(ii) ADDITIONAL REPORT.—If a determination by
the Subcommittee under subparagraph (B)(i) that the
organization and operation of the air traffic control
system are not allowing the Administration to carry
out its mission, the Subcommittee shall report such
determination to the Administrator, the Council, the
Committee on Transportation and Infrastructure of
the House of Representatives, and the Committee on
Commerce, Science, and Transportation of the Senate.

(iii) ACTION OF ADMINISTRATOR ON REPORT.—Not
later than 60 days after the date of a report of the
Subcommittee under this subparagraph, the Adminis-
trator shall take action with respect to such report. If
the Administrator overturns a recommendation of the
Subcommittee, the Administrator shall report such ac-
tion to the President, the Committee on Transpor-
tation and Infrastructure of the House of Representa-
tives, and the Committee on Commerce, Science, and
Transportation of the Senate.

(iv) COMPTROLLER GENERAL’S REPORT.—Not later
than April 30, 2003, the Comptroller General of the
United States shall transmit to the Committee on
Transportation and Infrastructure of the House of
Representatives and the Committee on Commerce,
Science, and Transportation of the Senate a report on
the success of the Subcommittee in improving the per-
formance of the air traffic control system.
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(8) AIR TRAFFIC CONTROL SYSTEM DEFINED.—In this sec-
tion, the term “air traffic control system” has the meaning such
term has under section 40102(a).

(q) AIRCRAFT NOISE OMBUDSMAN.—

(1) ESTABLISHMENT.—There shall be in the Administration
an Aircraft Noise Ombudsman.

(2) GENERAL DUTIES AND RESPONSIBILITIES.—The Ombuds-
man shall—

(A) be appointed by the Administrator;

(B) serve as a liaison with the public on issues regard-
ing aircraft noise; and

(C) be consulted when the Administration proposes
changes in aircraft routes so as to minimize any increases
in aircraft noise over populated areas.

(3) NUMBER OF FULL-TIME EQUIVALENT EMPLOYEES.—The
appointment of an Ombudsman under this subsection shall not
result in an increase in the number of full-time equivalent em-
ployees in the Administration.

(r) CHIEF OPERATING OFFICER.—

(1) IN GENERAL.—

(A) ApPOINTMENT.—There shall be a Chief Operating
Officer for the air traffic control system to be appointed by
the Administrator, with the approval of the Air Traffic
Services Subcommittee of the Aviation Management Advi-
sory Council. The Chief Operating Officer shall report di-
rectly to the Administrator and shall be subject to the au-
thority of the Administrator.

(B) QUALIFICATIONS.—The Chief Operating Officer
shall have a demonstrated ability in management and
knowledge of or experience in aviation.

(C) TERM.—The Chief Operating Officer shall be ap-
pointed for a term of 5 years.

(D) REMOVAL.—The Chief Operating Officer shall
serve at the pleasure of the Administrator, except that the
Administrator shall make every effort to ensure stability
and continuity in the leadership of the air traffic control
system.

(E) VACANCY.—Any individual appointed to fill a va-
cancy in the position of Chief Operating Officer occurring
before the expiration of the term for which the individual’s
predecessor was appointed shall be appointed for the re-
mainder of that term.

(2) COMPENSATION.—

(A) IN GENERAL.—The Chief Operating Officer shall be
paid at an annual rate of basic pay to be determined by
the Administrator, with the approval of the Air Traffic
Services Subcommittee of the Aviation Management Advi-
sory Council. The annual rate may not exceed the annual
compensation paid under section 102 of title 3. The Chief
Operating Officer shall be subject to the post-employment
provisions of section 207 of title 18 as if the position of
Chief Operating Officer were described in section
207(c)(2)(A)(1) of that title.

(B) Bonus.—In addition to the annual rate of basic
pay authorized by subparagraph (A), the Chief Operating
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Officer may receive a bonus for any calendar year not to

exceed 30 percent of the annual rate of basic pay, based

upon the Administrator’s evaluation of the Chief Operating

Officer’s performance in relation to the performance goals

set forth in the performance agreement described! para-

graph (3).

(3) ANNUAL PERFORMANCE AGREEMENT.—The Adminis-
trator and the Chief Operating Officer, in consultation with the
Air Traffic Control Subcommittee of the Aviation Management
Advisory Committee, shall enter into an annual performance
agreement that sets forth measurable organization and indi-
vidual goals for the Chief Operating Officer in key operational
areas. The agreement shall be subject to review and renegoti-
ation on an annual basis.

(4) ANNUAL PERFORMANCE REPORT.—The Chief Operating
Officer shall prepare and transmit to the Secretary of Trans-
portation and Congress an annual management report con-
taining such information as may be prescribed by the Sec-
retary.

(5) RESPONSIBILITIES.—The Administrator may delegate to
the Chief Operating Officer, or any other authority within the
Administration responsibilities, including the following:

(A) STRATEGIC PLANS.—To develop a strategic plan of
the Administration for the air traffic control system, in-
cluding the establishment of—

(i) a mission and objectives;

(i1) standards of performance relative to such mis-
sion and objectives, including safety, efficiency, and
productivity;

(iii) annual and long-range strategic plans; and

(iv) methods of the Administration to accelerate
air traffic control modernization and improvements in
aviation safety related to air traffic control.

(B) OPERATIONS.—To review the operational functions
of the Administration, including—

(i) modernization of the air traffic control system;

(i) increasing productivity or implementing cost-
saving measures; and

(ii1) training and education.

(C) BUDGET.—To—

(i) develop a budget request of the Administration
related to the air traffic control system prepared by
the Administrator;

(i1) submit such budget request to the Adminis-
trator and the Secretary of Transportation; and

(iii) ensure that the budget request supports the
annual and long-range strategic plans developed under
subparagraph (A) of this subsection.

* * k & * * k

1So0 in law. Should read “described in”.
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§ 114. Transportation Security Administration

(a) IN GENERAL.—The Transportation Security Administration
shall be an administration of the Department of Transportation.

(b) UNDER SECRETARY.—

(1) ApPOINTMENT.—The head of the Administration shall
be the Under Secretary of Transportation for Security. The
Under Secretary shall be appointed by the President, by and
with the advice and consent of the Senate.

(2) QUALIFICATIONS.—The Under Secretary must—

(A) be a citizen of the United States; and
(B) have experience in a field directly related to trans-
portation or security.

(3) TERM.—The term of office of an individual appointed as
the Under Secretary shall be 5 years.

(¢) LIMITATION ON OWNERSHIP OF STOCKS AND BONDS.—The
Under Secretary may not own stock in or bonds of a transportation
or security enterprise or an enterprise that makes equipment that
could be used for security purposes.

(d) FuncTtioNs.—The Under Secretary shall be responsible for
security in all modes of transportation, including—

(1) carrying out chapter 449, relating to civil aviation secu-
rity, and related research and development activities; and

(2) security responsibilities over other modes of transpor-
tation that are exercised by the Department of Transportation.
(e) SCREENING OPERATIONS.—The Under Secretary shall—

(1) be responsible for day-to-day Federal security screening
operations for passenger air transportation and intrastate air
transportation under sections 44901 and 44935;

(2) develop standards for the hiring and retention of secu-
rity screening personnel;

(3) train and test security screening personnel; and

(4) be responsible for hiring and training personnel to pro-
vide security screening at all airports in the United States
where screening is required under section 44901, in consulta-
tion with the Secretary of Transportation and the heads of
other appropriate Federal agencies and departments.

(f) ADDITIONAL DUTIES AND POWERS.—In addition to carrying
out the functions specified in subsections (d) and (e), the Under
Secretary shall—

(1) receive, assess, and distribute intelligence information
related to transportation security;

(2) assess threats to transportation;

(3) develop policies, strategies, and plans for dealing with
threats to transportation security;

(4) make other plans related to transportation security, in-
cluding coordinating countermeasures with appropriate depart-
ments, agencies, and instrumentalities of the United States
Government;

(5) serve as the primary liaison for transportation security
to the intelligence and law enforcement communities;

(6) on a day-to-day basis, manage and provide operational
guidance to the field security resources of the Administration,
including Federal Security Managers as provided by section
44933;
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(7) enforce security-related regulations and requirements;

(8) identify and undertake research and development ac-
tivities necessary to enhance transportation security;

(9) inspect, maintain, and test security facilities, equip-
ment, and systems;

(10) ensure the adequacy of security measures for the
transportation of cargo;

(11) oversee the implementation, and ensure the adequacy,
of security measures at airports and other transportation facili-
ties;

(12) require background checks for airport security screen-
ing personnel, individuals with access to secure areas of air-
ports, and other transportation security personnel,;

(13) work in conjunction with the Administrator of the
Federal Aviation Administration with respect to any actions or
activities that may affect aviation safety or air carrier oper-
ations;

(14) work with the International Civil Aviation Organiza-
tion and appropriate aeronautic authorities of foreign govern-
ments under section 44907 to address security concerns on pas-
senger flights by foreign air carriers in foreign air transpor-
tation; and

(15) carry out such other duties, and exercise such other
powers, relating to transportation security as the Under Sec-
retary considers appropriate, to the extent authorized by law.
(g) NATIONAL EMERGENCY RESPONSIBILITIES.—

(1) IN GENERAL.—Subject to the direction and control of
the Secretary, the Under Secretary, during a national emer-
gency, shall have the following responsibilities:

(A) To coordinate domestic transportation, including
aviation, rail, and other surface transportation, and mari-
time transportation (including port security).

(B) To coordinate and oversee the transportation-re-
lated responsibilities of other departments and agencies of
the Federal Government other than the Department of De-
fense and the military departments.

(C) To coordinate and provide notice to other depart-
ments and agencies of the Federal Government, and ap-
propriate agencies of State and local governments, includ-
ing departments and agencies for transportation, law en-
forcement, and border control, about threats to transpor-
tation.

(D) To carry out such other duties, and exercise such
other powers, relating to transportation during a national
emergency as the Secretary shall prescribe.

(2) AUTHORITY OF OTHER DEPARTMENTS AND AGENCIES.—
The authority of the Under Secretary under this subsection
shall not supersede the authority of any other department or
agency of the Federal Government under law with respect to
transportation or transportation-related matters, whether or
not during a national emergency.

(3) CIRCUMSTANCES.—The Secretary shall prescribe the cir-
cumstances constituting a national emergency for purposes of
this subsection.
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(h) MANAGEMENT OF SECURITY INFORMATION.—In consultation
with the Transportation Security Oversight Board, the Under Sec-
retary shall—

(1) enter into memoranda of understanding with Federal
agencies or other entities to share or otherwise cross-check as
necessary data on individuals identified on Federal agency
databases who may pose a risk to transportation or national
security;

(2) establish procedures for notifying the Administrator of
the Federal Aviation Administration, appropriate State and
local law enforcement officials, and airport or airline security
officers of the identity of individuals known to pose, or sus-
pected of posing, a risk of air piracy or terrorism or a threat
to airline or passenger safety;

(3) in consultation with other appropriate Federal agencies
and air carriers, establish policies and procedures requiring air
carriers—

(A) to use information from government agencies to
identify individuals on passenger lists who may be a
threat to civil aviation or national security; and

(B) if such an individual is identified, notify appro-
priate law enforcement agencies, prevent the individual
from boarding an aircraft, or take other appropriate action
with respect to that individual; and
(4) consider requiring passenger air carriers to share pas-

senger lists with appropriate Federal agencies for the purpose

of identifying individuals who may pose a threat to aviation
safety or national security.

(i) ViIEw oF NTSB.—In taking any action under this section
that could affect safety, the Under Secretary shall give great
weight to the timely views of the National Transportation Safety
Board.

(j) ACQUISITIONS.—

(1) IN GENERAL.—The Under Secretary is authorized—

(A) to acquire (by purchase, lease, condemnation, or
otherwise) such real property, or any interest therein,
within and outside the continental United States, as the
Under Secretary considers necessary;

(B) to acquire (by purchase, lease, condemnation, or
otherwise) and to construct, repair, operate, and maintain
such personal property (including office space and pat-
ents), or any interest therein, within and outside the conti-
nental United States, as the Under Secretary considers
necessary;

(C) to lease to others such real and personal property
and to provide by contract or otherwise for necessary facili-
ties for the welfare of its employees and to acquire, main-
tain, and operate equipment for these facilities;

(D) to acquire services, including such personal serv-
ices as the Secretary determines necessary, and to acquire
(by purchase, lease, condemnation, or otherwise) and to
construct, repair, operate, and maintain research and test-
ing sites and facilities; and

(E) in cooperation with the Administrator of the Fed-
eral Aviation Administration, to utilize the research and
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development facilities of the Federal Aviation Administra-

tion.

(2) TrrLE.—Title to any property or interest therein ac-
quired pursuant to this subsection shall be held by the Govern-
ment of the United States.

(k) TRANSFERS OF FUNDS.—The Under Secretary is authorized
to accept transfers of unobligated balances and unexpended bal-
ances of funds appropriated to other Federal agencies (as such
term is defined in section 551(1) of title 5) to carry out functions
transferred, on or after the date of enactment of the Aviation and
Transportation Security Act, by law to the Under Secretary.

(1) REGULATIONS.—

(1) IN GENERAL.—The Under Secretary is authorized to
issue, rescind, and revise such regulations as are necessary to
carry out the functions of the Administration.

(2) EMERGENCY PROCEDURES.—

(A) IN GENERAL.—Notwithstanding any other provision
of law or executive order (including an executive order re-
quiring a cost-benefit analysis), if the Under Secretary de-
termines that a regulation or security directive must be
issued immediately in order to protect transportation secu-
rity, the Under Secretary shall issue the regulation or se-
curity directive without providing notice or an opportunity
for comment and without prior approval of the Secretary.

(B) REVIEW BY TRANSPORTATION SECURITY OVERSIGHT
BOARD.—Any regulation or security directive issued under
this paragraph shall be subject to review by the Transpor-
tation Security Oversight Board established under section
115. Any regulation or security directive issued under this
paragraph shall remain effective for a period not to exceed
90 days unless ratified or disapproved by the Board or re-
scinded by the Under Secretary.

(3) FACTORS TO CONSIDER.—In determining whether to
issue, rescind, or revise a regulation under this section, the
Under Secretary shall consider, as a factor in the final deter-
mination, whether the costs of the regulation are excessive in
relation to the enhancement of security the regulation will pro-
vide. The Under Secretary may waive requirements for an
analysis that estimates the number of lives that will be saved
by the regulation and the monetary value of such lives if the
Under Secretary determines that it is not feasible to make
such an estimate.

(4) AIRWORTHINESS OBJECTIONS BY FAA.—

(A) IN GENERAL.—The Under Secretary shall not take
an aviation security action under this title if the Adminis-
trator of the Federal Aviation Administration notifies the
Under Secretary that the action could adversely affect the
airworthiness of an aircraft.

(B) REVIEW BY SECRETARY.—Notwithstanding subpara-
graph (A), the Under Secretary may take such an action,
after receiving a notification concerning the action from
the Administrator under subparagraph (A), if the Sec-
retary of Transportation subsequently approves the action.

(m) PERSONNEL AND SERVICES; COOPERATION BY UNDER SEC-
RETARY.—
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(1) AUTHORITY OF UNDER SECRETARY.—In carrying out the
functions of the Administration, the Under Secretary shall
have the same authority as is provided to the Administrator of
the Federal Aviation Administration under subsections (1) and
(m) of section 106.

(2) AUTHORITY OF AGENCY HEADS.—The head of a Federal
agency shall have the same authority to provide services, sup-
plies, equipment, personnel, and facilities to the Under Sec-
retary as the head has to provide services, supplies, equip-
ment, personnel, and facilities to the Administrator of the Fed-
eral Aviation Administration under section 106(m).

(n) PERSONNEL MANAGEMENT SYSTEM.—The personnel man-
agement system established by the Administrator of the Federal
Aviation Administration under section 40122 shall apply to employ-
ees of the Transportation Security Administration, or, subject to
the requirements of such section, the Under Secretary may make
such modifications to the personnel management system with re-
spect to such employees as the Under Secretary considers appro-
priate, such as adopting aspects of other personnel systems of the
Department of Transportation.

(0) ACQUISITION MANAGEMENT SYSTEM.—The acquisition man-
agement system established by the Administrator of the Federal
Aviation Administration under section 40110 shall apply to acquisi-
tions of equipment, supplies, and materials by the Transportation
Security Administration, or, subject to the requirements of such
section, the Under Secretary may make such modifications to the
acquisition management system with respect to such acquisitions of
equipment, supplies, and materials as the Under Secretary con-
siders appropriate, such as adopting aspects of other acquisition
management systems of the Department of Transportation.

(p) AUTHORITY OF INSPECTOR GENERAL.—The Transportation
Security Administration shall be subject to the Inspector General
Act of 1978 (5 U.S.C. App.) and other laws relating to the authority
of the Inspector General of the Department of Transportation.

(@) LAW ENFORCEMENT POWERS.—

(1) IN GENERAL.—The Under Secretary may designate an
employee of the Transportation Security Administration to
serve as a law enforcement officer.

(2) Powers.—While engaged in official duties of the Ad-
ministration as required to fulfill the responsibilities under
this section, a law enforcement officer designated under para-
graph (1) may—

(A) carry a firearm;

(B) make an arrest without a warrant for any offense
against the United States committed in the presence of the
officer, or for any felony cognizable under the laws of the
United States if the officer has probable cause to believe
that the person to be arrested has committed or is commit-
ting the felony; and

(C) seek and execute warrants for arrest or seizure of
evidence issued under the authority of the United States
upon probable cause that a violation has been committed.
(3) GUIDELINES ON EXERCISE OF AUTHORITY.—The author-

ity provided by this subsection shall be exercised in accordance

with guidelines prescribed by the Under Secretary, in consulta-
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tion with the Attorney General of the United States, and shall

include adherence to the Attorney General’s policy on use of

deadly force.

(4) REVOCATION OR SUSPENSION OF AUTHORITY.—The pow-
ers authorized by this subsection may be rescinded or sus-
pended should the Attorney General determine that the Under
Secretary has not complied with the guidelines prescribed in
paragraph (3) and conveys the determination in writing to the
Secretary of Transportation and the Under Secretary.

(r) AutHORITY To EXEMPT.—The Under Secretary may grant
an exemption from a regulation prescribed in carrying out this sec-
tion if the Under Secretary determines that the exemption is in the
public interest.

(s) NONDISCLOSURE OF SECURITY ACTIVITIES.—

(1) IN GENERAL.—Notwithstanding section 552 of title 5,
the Under Secretary shall prescribe regulations prohibiting the
disclosure of information obtained or developed in carrying out
security under authority of the Aviation and Transportation
Security Act (Public Law 107-71) or under chapter 449 of this
title if the Under Secretary decides that disclosing the informa-
tion would—

(A) be an unwarranted invasion of personal privacy;

(B) reveal a trade secret or privileged or confidential
commercial or financial information; or

(C) be detrimental to the security of transportation.

(2) AVAILABILITY OF INFORMATION TO CONGRESS.—Para-
graph (1) does not authorize information to be withheld from
a committee of Congress authorized to have the information.

(3) LIMITATION ON TRANSFERABILITY OF DUTIES.—Except as
otherwise provided by law, the Under Secretary may not trans-
fer a duty or power under this subsection to another depart-
ment, agency, or instrumentality of the United States.

§ 115. Transportation Security Oversight Board

(a) IN GENERAL.—There is established in the Department of
Homeland Security a board to be known as the “Transportation Se-
curity Oversight Board”.

(b) MEMBERSHIP.—

(1) NUMBER AND APPOINTMENT.—The Board shall be com-
posed of 7 members as follows:

(A) The Secretary of Homeland Security, or the Sec-
retary’s designee.

(B) The Secretary of Transportation, or the Secretary’s
designee.

(C) The Attorney General, or the Attorney General’s
designee.

(D) The Secretary of Defense, or the Secretary’s des-
ignee.

(E) The Secretary of the Treasury, or the Secretary’s
designee.

(F) The Director of the Central Intelligence Agency, or
the Director’s designee.

(G) One member appointed by the President to rep-
resent the National Security Council.
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(2) CHAIRPERSON.—The Chairperson of the Board shall be
the Secretary of Homeland Security.

(c) DuTIES.—The Board shall—

(1) review and ratify or disapprove any regulation or secu-
rity directive issued by the Under Secretary of Transportation
for security under section 114(1)(2) within 30 days after the
date of issuance of such regulation or directive;

(2) facilitate the coordination of intelligence, security, and
law enforcement activities affecting transportation;

(3) facilitate the sharing of intelligence, security, and law
enforcement information affecting transportation among Fed-
eral agencies and with carriers and other transportation pro-
viders as appropriate;

(4) explore the technical feasibility of developing a common
database of individuals who may pose a threat to transpor-
tation or national security;

(5) review plans for transportation security;

(6) make recommendations to the Under Secretary regard-
ing matters reviewed under paragraph (5).

(d) QUARTERLY MEETINGS.—The Board shall meet at least
quarterly.

(e) CONSIDERATION OF SECURITY INFORMATION.—A majority of
the Board may vote to close a meeting of the Board to the public,
except that meetings shall be closed to the public whenever classi-
fied, sensitive security information, or information protected in ac-
cordance with section 40119(b), will be discussed.

CHAPTER 3—GENERAL DUTIES AND POWERS

SUBCHAPTER I—-DUTIES OF THE SECRETARY OF TRANSPORTATION

Sec.

301. Leadership, consultation, and cooperation.

302. Policy standards for transportation.

303. Policy on lands, wildlife and waterfowl refuges, and historic sites.

303a. Development of water transportation.

304. Joint activities with the Secretary of Housing and Urban Development.

305. Transportation investment standards and criteria.

306. Prohibited discrimination.

307. Safety information and intervention in Interstate Commerce Commission pro-
ceedings.

308. Reports.

309. High-speed ground transportation.

SUBCHAPTER II—ADMINISTRATIVE

321. Definitions.

322. General powers.

323. Personnel.

324. Members of the armed forces.

325. Advisory committees.

326. Gifts.

327. Administrative working capital fund.

328. Transportation Systems Center working capital fund.

329. Transportation information.

330. Research contracts.
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332. Minority Resource Center.
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335. [Repealed]

336. Civil penalty procedures.

337. Budget request for the Director of Intelligence and Security.
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SUBCHAPTER III—MISCELLANEOUS

. Judicial review of actions in carrying out certain transferred duties and pow-
ers.

. Authority to carry out certain transferred duties and powers.

. Toxicological testing of officers and employees.

SUBCHAPTER I—DUTIES OF THE SECRETARY OF
TRANSPORTATION

§301. Leadership, consultation, and cooperation

The Secretary of Transportation shall—

(1) under the direction of the President, exercise leader-
ship in transportation matters, including those matters affect-
ing national defense and those matters involving national or
regional emergencies;

(2) provide leadership in the development of transportation
policies and programs, and make recommendations to the
President and Congress for their consideration and implemen-
tation;

(3) coordinate Federal policy on intermodal transportation
and initiate policies to promote efficient intermodal transpor-
tation in the United States;

(4) promote and undertake the development, collection,
and dissemination of technological, statistical, economic, and
other information relevant to domestic and international trans-
portation;

(5) consult and cooperate with the Secretary of Labor in
compiling information regarding the status of labor-manage-
ment contracts and other labor-management problems and in
promoting industrial harmony and stable employment condi-
tions in all modes of transportation;

(6) promote and undertake research and development re-
lated to transportation, including noise abatement, with par-
ticular attention to aircraft noise, and including basic highway
vehicle science;

(7) consult with the heads of other departments, agencies,
and instrumentalities of the United States Government on the
transportation requirements of the Government, including en-
couraging them to establish and observe policies consistent
with maintaining a coordinated transportation system in pro-
curing transportation or in operating their own transport serv-
ices;

(8) consult and cooperate with State and local govern-
ments, carriers, labor, and other interested persons, including,
when appropriate, holding informal public hearings; and

(9) develop and coordinate Federal policy on financing
transportation infrastructure, including the provision of direct
Federal credit assistance and other techniques used to leverage
Federal transportation funds.

§302. Policy standards for transportation

(a) The Secretary of Transportation is governed by the trans-

portation policy of sections 10101 and 13101 of this title in addition
to other laws.

(b) This subtitle and chapters 221 and 315 of this title do not

authorize, without appropriate action by Congress, the adoption,
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revision, or implementation of a transportation policy or invest-
ment standards or criteria.

(c) The Secretary shall consider the needs—

(1) for effectiveness and safety in transportation systems;
and

(2) of national defense.

(d)(1) It is the policy of the United States to promote the con-
struction and commercialization of high-speed ground transpor-
tation systems by—

(A) conducting economic and technological research;

(B) demonstrating advancements in high-speed ground
transportation technologies;

(C) establishing a comprehensive policy for the develop-
ment of such systems and the effective integration of the var-
ious high-speed ground transportation technologies; and

(D) minimizing the long-term risks of investors.

(2) It is the policy of the United States to establish in the
shortest time practicable a United States designed and constructed
magnetic levitation transportation technology capable of operating
along Federal-aid highway rights-of-way, as part of a national
transportation system of the United States.

(e) INTERMODAL TRANSPORTATION.—It is the policy of the
United States Government to encourage and promote development
of a national intermodal transportation system in the United
States to move people and goods in an energy-efficient manner,
provide the foundation for improved productivity growth, strength-
en the Nation’s ability to compete in the global economy, and ob-
tain the optimum yield from the Nation’s transportation resources.

§303. Policy on lands, wildlife and waterfowl refuges, and
historic sites

(a) It is the policy of the United States Government that spe-
cial effort should be made to preserve the natural beauty of the
countryside and public park and recreation lands, wildlife and wa-
terfowl refuges, and historic sites.

(b) The Secretary of Transportation shall cooperate and consult
with the Secretaries of the Interior, Housing and Urban Develop-
ment, and Agriculture, and with the States, in developing transpor-
tation plans and programs that include measures to maintain or
enhance the natural beauty of lands crossed by transportation ac-
tivities or facilities.

(c) The Secretary may approve a transportation program or
project (other than any project for a park road or parkway under
section 204 of title 23) requiring the use of publicly owned land of
a public park, recreation area, or wildlife and waterfowl refuge of
national, State, or local significance, or land of a historic site of na-
tional, State, or local significance (as determined by the Federal,
State, or local officials having jurisdiction over the park, area, ref-
uge, or site) only if—

(1) there is no prudent and feasible alternative to using
that land; and

(2) the program or project includes all possible planning to
minimize harm to the park, recreation area, wildlife and wa-
terfowl refuge, or historic site resulting from the use.
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§303a. Development of water transportation

(a) PorLicy.—It is the policy of Congress—

(1) to promote, encourage, and develop water transpor-
tation, service, and facilities for the commerce of the United
States; and

(2) to foster and preserve rail and water transportation.

(b) DEFINITION.—In this section, “inland waterway” includes
the Great Lakes.
(c) REQUIREMENTS.—The Secretary of Transportation shall—

(1) investigate the types of vessels suitable for different
classes of inland waterways to promote, encourage, and de-
velop inland waterway transportation facilities for the com-
merce of the United States;

(2) investigate water terminals, both for inland waterway
traffic and for through traffic by water and rail, including the
necessary docks, warehouses, and equipment, and investigate
railroad spurs and switches connecting with those water termi-
nals, to develop the types most appropriate for different loca-
tions and for transferring passengers or property between
water carriers and rail carriers more expeditiously and eco-
nomically;

(3) consult with communities, cities, and towns about the
location of water terminals, and cooperate with them in pre-
paring plans for terminal facilities;

(4) investigate the existing status of water transportation
on the different inland waterways of the United States to learn
the extent to which—

(A) the waterways are being used to their capacity and
are meeting the demands of traffic; and

(B) water carriers using those waterways are inter-
changing traffic with rail carriers;

(5) investigate other matters that may promote and en-
courage inland water transportation; and

(6) compile, publish, and distribute information about
transportation on inland waterways that the Secretary con-
siders useful to the commercial interests of the United States.

§304. Joint activities with the Secretary of Housing and
Urban Development

(a) The Secretary of Transportation and the Secretary of Hous-
ing and Urban Development shall—
(1) consult and exchange information about their respec-
tive transportation policies and activities;
(2) carry out joint planning, research, and other activities;
(3) coordinate assistance for local transportation projects;
and
(4) jointly study methods by which policies and programs
of the United States Government can ensure that urban trans-
portation systems most effectively serve both transportation
needs of the United States and the comprehensively planned
development of urban areas.
(b) The Secretaries shall report on April 1 of each year to the
President, for submission to Congress, on their studies and other
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activities under this section, including legislative recommendations
they consider desirable.

§305. Transportation investment standards and criteria

(a) Subject to sections 301-304 of this title, the Secretary of
Transportation shall develop standards and criteria to formulate
and economically evaluate all proposals for investing amounts of
the United States Government in transportation facilities and
equipment. Based on experience, the Secretary shall revise the
standards and criteria. When approved by Congress, the Secretary
shall prescribe standards and criteria developed or revised under
this subsection. This subsection does not apply to—

(1) the acquisition of transportation facilities or equipment
by a department, agency, or instrumentality of the Govern-
ment to provide transportation for its use;

(2) an inter-oceanic canal located outside the 48 contiguous
States;

(3) defense features included at the direction of the De-
partment of Defense in designing and constructing civil air,
sea, or land transportation;

(4) foreign assistance programs;

(5) water resources projects; or

(6) grant-in-aid programs authorized by law.

(b) A department, agency, or instrumentality of the Govern-
ment preparing a survey, plan, or report that includes a proposal
about which the Secretary has prescribed standards and criteria
under subsection (a) of this section shall—

(1) prepare the survey, plan, or report under those stand-
ards and criteria and on the basis of information provided by
the Secretary on the—

(A) projected growth of transportation needs and traf-
fic in the affected area;

(B) the relative efficiency of various modes of transpor-
tation;

(C) the available transportation services in the area;
and

(D) the general effect of the proposed investment on
existing modes of transportation and on the regional and
national economy;

(2) coordinate the survey, plan, or report—

(A) with the Secretary and include the views and com-
ments of the Secretary; and

(B) as appropriate, with other departments, agencies,
and instrumentalities of the Government, States, and local
governments, and include their views and comments; and

(3) send the survey, plan, or report to the President for
disposition under law and procedure established by the Presi-
dent.

% * * * % * *

§308. Reports

(a) As soon as practicable after the end of each fiscal year, the
Secretary of Transportation shall report to the President, for sub-
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mission to Congress, on the activities of the Department of Trans-
portation during the prior fiscal year.

(b) The Secretary shall submit to the President and Congress
each year a report on the aviation activities of the Department.
The report shall include—

(1) collected information the Secretary considers valuable
in deciding questions about—
(A) the development and regulation of civil aero-
nautics;
(B) the use of airspace of the United States; and
(C) the improvement of the air navigation and traffic
control system; and
(2) recommendations for additional legislation and other
action the Secretary considers necessary.

(¢c) The Secretary shall submit to Congress each year a report
on the conditions of the public ports of the United States, including
the—

(1) economic and technological development of the ports;

(2) extent to which the ports contribute to the national
welfare and security; and

(3) factors that may impede the continued development of
the ports.

(d) [Repealed by section 1121(h) of Public Law 104-66 (109
Stat. 724).1

(e)(1) The Secretary shall submit to Congress in March 1998,
and in March of each even-numbered year thereafter, a report of
estimates by the Secretary on the current performance and condi-
tion of public mass transportation systems with recommendations
for necessary administrative or legislative changes.

(2) In reporting to Congress under this subsection, the Sec-
retary shall prepare a complete assessment of public transportation
facilities in the United States. The Secretary also shall assess fu-
ture needs for those facilities and estimate future capital require-
ments and operation and maintenance requirements for one-year,
5-year, and 10-year periods at specified levels of service.

* * & * * * &

SUBCHAPTER II—ADMINISTRATIVE

§ 321. Definitions

In this subchapter, “aeronautics”, “air commerce”, and “air
navigation facility” have the same meanings given those terms in
section 40102(a) of this title.

§ 322. General powers

(a) The Secretary of Transportation may prescribe regulations
to carry out the duties and powers of the Secretary. An officer of
the Department of Transportation may prescribe regulations to
carry out the duties and powers of the officer.

(b) The Secretary may delegate, and authorize successive dele-
gations of, duties and powers of the Secretary to an officer or em-
ployee of the Department. An officer of the Department may dele-
gate, and authorize successive delegations of, duties and powers of
the officer to another officer or employee of the Department. How-
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ever, the duties and powers specified in sections 103(c)(1), 104(c)(1),
and 106(g)(1) of this title may not be delegated to an officer or em-
ployee outside the Administration concerned.

(c) On a reimbursable basis when appropriate, the Secretary
may, in carrying out aviation duties and powers—

(1) use the available services, equipment, personnel, and
facilities of other civilian or military departments, agencies,
and instrumentalities of the United States Government, with
their consent;

(2) cooperate with those departments, agencies, and instru-
mentalities in establishing and using aviation services, equip-
ment, and facilities of the Department; and

(3) confer and cooperate with, and use the services,
records, and facilities of, State, territorial, municipal, and
other agencies.

(d) The Secretary may make expenditures to carry out aviation
duties and powers, including expenditures for—

(1) rent and personal services;

(2) travel expenses;

(3) office furniture, equipment, supplies, lawbooks, news-
papers, periodicals, and reference books, including exchanges;

(4) printing and binding;

(5) membership in and cooperation with domestic or for-
eign organizations related to, or a part of, the civil aeronautics
industry or the art of aeronautics;

(6) payment of allowances and other benefits to employees
stationed in foreign countries to the same extent authorized for
members of the Foreign Service of comparable grade;

(7) investigations and studies about aeronautics; and

(8) acquiring, exchanging, operating, and maintaining pas-
senger-carrying aircraft and automobiles and other property.
(e) The Secretary may negotiate, without advertising, the pur-

chase of technical or special property related to air navigation
when the Secretary decides that—

(1) making the property would require a substantial initial
investment or an extended period of preparation; and

(2) procurement by advertising would likely result in addi-
tional cost to the Government by duplication of investment or
would result in duplication of necessary preparation that
would unreasonably delay procuring the property.

§ 323. Personnel

(a) The Secretary of Transportation may appoint and fix the
pay of officers and employees of the Department of Transportation
and may prescribe their duties and powers.

(b) The Secretary may procure services under section 3109 of
title 5. However, an individual may be paid not more than $100 a
day for services.

§ 324. Members of the armed forces

(a) The Secretary of Transportation—

(1) to ensure that national defense interests are safe-
guarded properly and that the Secretary is advised properly
about the needs and special problems of the armed forces, shall
provide for participation of members of the armed forces in car-
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rying out the duties and powers of the Secretary related to the

regulation and protection of air traffic, including providing for,

and research and development of, air navigation facilities, and
the allocation of airspace; and

(2) may provide for participation of members of the armed
forces in carrying out other duties and powers of the Secretary.

(b) A member of the Coast Guard on active duty may be ap-
pointed, detailed, or assigned to a position in the Department of
Transportation, except the position of Secretary, Deputy Secretary,
or Assistant Secretary for Administration. A retired member of the
Coast Guard may be appointed, detailed, or assigned to a position
in the Department.

(c) The Secretary of Transportation and the Secretary of a mili-
tary department may make cooperative agreements, including
agreements on reimbursement as may be considered appropriate by
the Secretaries, under which a member of the armed forces may be
appointed, detailed, or assigned to the Department of Transpor-
tation under this section. The Secretary of Transportation shall
send a report each year to the appropriate committees of Congress
on agreements made to carry out subsection (a)(2) of this section,
including the number, rank, and position of each member ap-
pointed, detailed, or assigned under those agreements.

(d) The Secretary of a military department does not control the
duties and powers of a member of the armed forces appointed, de-
tailed, or assigned under this section when those duties and powers
pertain to the Department of Transportation. A member of the
armed forces appointed, detailed, or assigned under subsection
(a)(2) of this section may not be charged against a statutory limita-
tion on grades or strengths of the armed forces. The appointment,
detail, or assignment and service of a member under this section
to a position in the Department of Transportation does not affect
the status, office, rank, or grade held by that member, or a right
or benefit arising from that status, office, rank, or grade.

§ 325. Advisory committees

(a) Without regard to the provisions of title 5 governing ap-
pointment in the competitive service, the Secretary of Transpor-
tation may appoint advisory committees to consult with and advise
the Secretary in carrying out the duties and powers of the Sec-
retary.

(b) While attending a committee meeting or otherwise serving
at the request of the Secretary, a member of an advisory committee
may be paid not more than $100 a day. A member is entitled to
reimbursement for expenses under section 5703 of title 5. This sub-
section does not apply to individuals regularly employed by the
United States Government.

(c) A member of an advisory committee advising the Secretary
in carrying out aviation duties and powers may serve for not more
than 100 days in a calendar year.

§ 326. Gifts

(a) The Secretary of Transportation may accept and use condi-
tional or unconditional gifts of property for the Department of
Transportation. The Secretary may accept a gift of services in car-
rying out aviation duties and powers. Property accepted under this
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section and proceeds from that property must be used, as nearly as
possible, under the terms of the gift.

(b) The Department has a fund in the Treasury. Disburse-
ments from the fund are made on order of the Secretary. The fund
consists of—

(1) gifts of money;

(2) income from property accepted under this section and
proceeds from the sale of that property; and

(3) income from securities under subsection (c) of this sec-
tion.

(¢) On request of the Secretary of Transportation, the Secretary
of the Treasury may invest and reinvest amounts in the fund in se-
curities of, or in securities whose principal and interest is guaran-
teed by, the United States Government.

(d) Property accepted under this section is a gift to or for the
use of the Government under the Internal Revenue Code of 1954
(26 U.S.C. 1 et seq.).

§327. Administrative working capital fund

(a) The Department of Transportation has an administrative
working capital fund. Amounts in the fund are available for ex-
penses of operating and maintaining common administrative serv-
ices the Secretary of Transportation decides are desirable for the
efficiency and economy of the Department. The services may
include—

(1) a central supply service for stationery and other sup-
plies and equipment through which adequate stocks may be
maintained to meet the requirements of the Department,;

(2) central messenger, mail, telephone, and other commu-
nications services;

(3) office space;

(4) central services for document reproduction, and for
graphics and visual aids; and

(5) a central library service.

(b) Amounts in the fund are available without regard to fiscal
year limitation. Amounts may be appropriated to the fund.

(c) The fund consists of—

(1) amounts appropriated to the fund;

(2) the reasonable value of stocks of supplies, equipment,
and other assets and inventories on order that the Secretary
transfers to the fund, less the related liabilities and unpaid ob-
ligations;

(3) amounts received from the sale or exchange of prop-
erty; and

(4) payments received for loss or damage to property of the
fund.

(d) The fund shall be reimbursed, in advance, from amounts
available to the Department or from other sources, for supplies and
services at rates that will approximate the expenses of operation,
including the accrual of annual leave and the depreciation of equip-
ment. Amounts in the fund, in excess of amounts transferred or ap-
propriated to maintain the fund, shall be deposited in the Treasury
as miscellaneous receipts. All assets, liabilities, and prior losses are
considered in determining the amount of the excess.
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§ 328. Transportation Systems Center working capital fund

(a) The Department of Transportation has a Transportation
Systems Center working capital fund. Amounts in the fund are
available for financing the activities of the Center, including re-
search, development, testing, evaluation, analysis, and related ac-
tivities the Secretary of Transportation approves, for the Depart-
ment, other agencies, State and local governments, other public au-
thorities, private organizations, and foreign countries.

(b) Amounts in the fund are available without regard to fiscal
year limitation. Amounts may be appropriated to the fund.

(c) The capital of the fund consists of—

(1) amounts appropriated to the fund;

(2) net assets of the Center as of October 1, 1980, includ-
ing unexpended advances made to the Center for which valid
obligations were incurred before October 1, 1980;

(3) the reasonable value of property and other assets
transferred to the fund after September 30, 1980, less the re-
lated liabilities and unpaid obligations; and

(4) the reasonable value of property and other assets do-
nated to the fund.

(d) The fund shall be reimbursed or credited with—

(1) advance payments from applicable funds or appropria-
tions of the Department and other agencies, and with advance
payments from other sources, the Secretary authorizes, for—

(A) services at rates that will recover the expenses of
operation, including the accrual of annual leave and over-
head; and

(B) acquiring property and equipment under regula-
tions the Secretary prescribes; and

(2) receipts from the sale or exchange of property or in
payment for loss or damage of property held by the fund.

(e) The Secretary shall deposit at the end of each fiscal year,
in the Treasury as miscellaneous receipts, amounts accruing in the
gunai that the Secretary decides are in excess of the needs of the
und.

§ 329. Transportation information

(a) The Secretary of Transportation may collect and collate
transportation information the Secretary decides will contribute to
the improvement of the transportation system of the United States.
To the greatest practical extent, the Secretary shall use informa-
tion available from departments, agencies, and instrumentalities of
the United States Government and other sources. To the extent
practical, the Secretary shall make available to other Government
departments, agencies, and instrumentalities and to the public the
information collected under this subsection.

(b) The Secretary shall—

(1) collect and disseminate information on civil aeronautics

(other than that collected and disseminated by the National

Transportation Safety Board under chapter 11 of this title) in-

cluding at a minimum, information on (A) the origin and des-

tination of passengers in interstate air transportation (as that
term is used in part A of subtitle VII of this title), and (B) the
number of passengers traveling by air between any two points
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in interstate air transportation; except that in no case shall the

Secretary require an air carrier to provide information on the

number of passengers or the amount of cargo on a specific

flight if the flight and the flight number under which such
flight operates are used solely for interstate air transportation
and are not used for providing essential air transportation
under subchapter II of chapter 417 of this title;

(2) study the possibilities of developing air commerce and
the aeronautical industry; and

(3) exchange information on civil aeronautics with govern-
ments of foreign countries through appropriate departments,
agencies, and instrumentalities of the Government.

(c)(1) On the written request of a person, a State, territory, or
possession of the United States, or a political subdivision of a
State, territory, or possession, the Secretary may—

A) make special statistical studies on foreign and domes-
tic transportation;

(B) make special studies on other matters related to duties
and powers of the Secretary;

(C) prepare, from records of the Department of Transpor-
tation, special statistical compilations; and

(D) provide transcripts of studies, tables, and other records
of the Department.

(2) The person or governmental authority requesting informa-
tion under paragraph (1) of this subsection must pay the actual
cost of preparing the information. Payments shall be deposited in
the Treasury in an account that the Secretary shall administer.
The Secretary may use amounts in the account for the ordinary ex-
penses incidental to getting and providing the information.

(d) To assist in carrying out duties and powers under part A
of subtitle VII of this title, the Secretary of Transportation shall
maintain separate cooperative agreements with the Secretary of
Defense and the Administrator of the National Aeronautics and
Space Administration for the timely exchange of information on
their programs, policies, and requirements directly related to car-
rying out that part.

§330. Research contracts

(a) The Secretary of Transportation may make contracts with
educational institutions, public and private agencies and organiza-
tions, and persons for scientific or technological research into a
problem related to programs carried out by the Secretary. Before
making a contract, the Secretary must require the institution,
agency, organization, or person to show that it is able to carry out
the contract.

(b) In carrying out this section, the Secretary shall—

(1) give advice and assistance the Secretary believes will
best carry out the duties and powers of the Secretary;

(2) participate in coordinating all research started under
this section;

(3) indicate the lines of inquiry most important to the Sec-
retary; and

(4) encourage and assist in establishing and maintaining
cooperation by and between contractors and between them and
other research organizations, the Department of Transpor-
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tation, and other departments, agencies, and instrumentalities

of the United States Government.

(c) The Secretary may distribute publications containing infor-
mation the Secretary considers relevant to research carried out
under this section.

§ 331. Service, supplies, and facilities at remote places

(a) When necessary and not otherwise available, the Secretary
of Transportation may provide for, construct, or maintain the fol-
lowing for officers and employees of the Department of Transpor-
tation and their dependents stationed in remote places:

(1) emergency medical services and supplies.

(2) food and other subsistence supplies.

(3) messing facilities.

(4) motion picture equipment and film for recreation and
training.

(5) living and working quarters and facilities.

(6) reimbursement for food, clothing, medicine, and other
supplies provided by an officer or employee in an emergency
for the temporary relief of individuals in distress.

(b) The Secretary shall prescribe reasonable charges for med-
ical treatment provided under subsection (a)(1) of this section and
for supplies and services provided under subsection (a)(2) and (3)
of this section. Amounts received under this subsection shall be
cregited to the appropriation from which the expenditure was
made.

(c) When appropriations for a fiscal year for aviation duties
and powers have not been made before June 1 immediately before
the beginning of the fiscal year, the Secretary may designate an of-
ficer, and authorize that officer, to incur obligations to buy and
transport supplies to carry out those duties and powers at installa-
tions outside the 48 contiguous States and the District of Columbia.
The amount obligated under this subsection in a fiscal year may
be not more than 75 percent of the amount available for buying
and transporting supplies to those installations for the then cur-
rent fiscal year. Payment of obligations under this subsection shall

be made from appropriations for the next fiscal year when avail-
able.

* * *k & * * *k
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SUBCHAPTER I—GENERAL

§1101. Definitions

Section 2101(17a) of title 46 and section 40102(a) of this title
apply to this chapter. In this chapter, the term “accident” includes
damage to or destruction of vehicles in surface or air transportation
or pipelines, regardless of whether the initiating event is accidental
or otherwise.

SUBCHAPTER II—ORGANIZATION AND ADMINISTRATIVE

§1111. General organization

(a) ORGANIZATION.—The National Transportation Safety Board
is an independent establishment of the United States Government.

a
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(b) APPOINTMENT OF MEMBERS.—The Board is composed of 5
members appointed by the President, by and with the advice and
consent of the Senate. Not more than 3 members may be appointed
from the same political party. At least 3 members shall be ap-
pointed on the basis of technical qualification, professional stand-
ing, and demonstrated knowledge in accident reconstruction, safety
engineering, human factors, transportation safety, or transpor-
tation regulation.

(c) TERMS OF OFFICE AND REMOVAL.—The term of office of each
member is 5 years. An individual appointed to fill a vacancy occur-
ring before the expiration of the term for which the predecessor of
that individual was appointed, is appointed for the remainder of
that term. When the term of office of a member ends, the member
may continue to serve until a successor is appointed and qualified.
The President may remove a member for inefficiency, neglect of
duty, or malfeasance in office.

(d) CHAIRMAN AND VICE CHAIRMAN.—The President shall des-
ignate, by and with the advice and consent of the Senate, a Chair-
man of the Board. The President also shall designate a Vice Chair-
man of the Board. The terms of office of both the Chairman and
Vice Chairman are 2 years. When the Chairman is absent or un-
able to serve or when the position of Chairman is vacant, the Vice
Chairman acts as Chairman.

(e) DUTIES AND POWERS OF CHAIRMAN.—The Chairman is the
chief executive and administrative officer of the Board. Subject to
the general policies and decisions of the Board, the Chairman
shall—

(1) appoint, supervise, and fix the pay of officers and em-
ployees necessary to carry out this chapter;

(2) distribute business among the officers, employees, and
administrative units of the Board; and

(3) supervise the expenditures of the Board.

(f) QUORUM.—Three members of the Board are a quorum in
carrying out duties and powers of the Board.

(g) OFFICES, BUREAUS, AND Di1vIsSiIONS.—The Board shall estab-
lish offices necessary to carry out this chapter, including an office
to investigate and report on the safe transportation of hazardous
material. The Board shall establish distinct and appropriately
staffed bureaus, divisions, or offices to investigate and report on ac-
cidents involving each of the following modes of transportation:

(1) aviation.

(2) highway and motor vehicle.

(3) rail and tracked vehicle.

(4) pipeline.

(h) CHIEF FINANCIAL OFFICER.—The Chairman shall designate
an officer or employee of the Board as the Chief Financial Officer.
The Chief Financial Officer shall—

(1) report directly to the Chairman on financial manage-
ment and budget execution;

(2) direct, manage, and provide policy guidance and over-
sight on financial management and property and inventory
control; and

(3) review the fees, rents, and other charges imposed by
the Board for services and things of value it provides, and sug-
gest appropriate revisions to those charges to reflect costs in-
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curred by the Board in providing those services and things of

value.

(1) SEAL.—The Board shall have a seal that shall be judicially
recognized.

§1112. Special boards of inquiry on air transportation
safety

(a) ESTABLISHMENT.—If an accident involves a substantial
question about public safety in air transportation, the National
Transportation Safety Board may establish a special board of in-
quiry composed of—

(1) one member of the Board acting as chairman; and
(2) 2 members representing the public, appointed by the

President on notification of the establishment of the special

board of inquiry.

(b) QUALIFICATIONS AND CONFLICTS OF INTEREST.—The public
members of a special board of inquiry must be qualified by training
and experience to participate in the inquiry and may not have a
pecuniary interest in an aviation enterprise involved in the acci-
dent to be investigated.

(¢) AUTHORITY.—A special board of inquiry has the same au-
thority that the Board has under this chapter.

§1113. Administrative

(a) GENERAL AUTHORITY.—(1) The National Transportation
Safety Board, and when authorized by it, a member of the Board,
an administrative law judge employed by or assigned to the Board,
or an officer or employee designated by the Chairman of the Board,
may conduct hearings to carry out this chapter, administer oaths,
and require, by subpena or otherwise, necessary witnesses and evi-
dence.

(2) A witness or evidence in a hearing under paragraph (1) of
this subsection may be summoned or required to be produced from
any place in the United States to the designated place of the hear-
ing. A witness summoned under this subsection is entitled to the
same fee and mileage the witness would have been paid in a court
of the United States.

(3) A subpena shall be issued under the signature of the Chair-
man or the Chairman’s delegate but may be served by any person
designated by the Chairman.

(4) If a person disobeys a subpena, order, or inspection notice
of the Board, the Board may bring a civil action in a district court
of the United States to enforce the subpena, order, or notice. An
action under this paragraph may be brought in the judicial district
in which the person against whom the action is brought resides, is
found, or does business. The court may punish a failure to obey an
order of the court to comply with the subpena, order, or notice as
a contempt of court.

(b) ADDITIONAL POWERS.—(1) The Board may—

(A) procure the temporary or intermittent services of ex-

perts or consultants under section 3109 of title 5;

(B) make agreements and other transactions necessary to
carry out this chapter without regard to section 3709 of the Re-

vised Statutes (41 U.S.C. 5);
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(C) use, when appropriate, available services, equipment,
personnel, and facilities of a department, agency, or instrumen-
tality of the United States Government on a reimbursable or
other basis;

(D) confer with employees and use services, records, and
facilities of State and local governmental authorities;

(E) appoint advisory committees composed of qualified pri-
vate citizens and officials of the Government and State and
local governments as appropriate;

(F) accept voluntary and uncompensated services notwith-
standing another law;

(G) accept gifts of money and other property;

(H) make contracts with nonprofit entities to carry out
studies related to duties and powers of the Board; and

(I)1 negotiate and enter into agreements with individ-
uals and private entities and departments, agencies, and
instrumentalities of the Government, State and local gov-
ernments, and governments of foreign countries for the
provision of facilities, accident-related and technical serv-
ices or training in accident investigation theory and tech-
niques, and require that such entities provide appropriate
consideration for the reasonable costs of any facilities,
goods, services, or training provided by the Board.

(2) The Board shall deposit in the Treasury amounts received
under paragraph (1)(I) of this subsection to be credited as offsetting
collections to the appropriation of the Board. The Board shall main-
tain an annual record of collections received under paragraph (1)(I)
of this subsection.

(¢c) SUBMISSION OF CERTAIN COPIES TO CONGRESS.—When the
Board submits to the President or the Director of the Office of
Management and Budget a budget estimate, budget request, sup-
plemental budget estimate, other budget information, a legislative
recommendation, prepared testimony for congressional hearings, or
comments on legislation, the Board must submit a copy to Congress
at the same time. An officer, department, agency, or instrumen-
tality of the Government may not require the Board to submit the
estimate, request, information, recommendation, testimony, or com-
ments to another officer, department, agency, or instrumentality of
the Government for approval, comment, or review before being sub-
mitted to Congress.

(d) LiaisoN COMMITTEES.—The Chairman may determine the
number of committees that are appropriate to maintain effective li-
aison with other departments, agencies, and instrumentalities of
the Government, State and local governmental authorities, and
independent standard-setting authorities that carry out programs
and activities related to transportation safety. The Board may des-
ignate representatives to serve on or assist those committees.

(e) INQUIRIES.—The Board, or an officer or employee of the
Board designated by the Chairman, may conduct an inquiry to ob-
tain information related to transportation safety after publishing
notice of the inquiry in the Federal Register. The Board or des-
ignated officer or employee may require by order a department,
agency, or instrumentality of the Government, a State or local gov-

1Margin so in law.
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ernmental authority, or a person transporting individuals or prop-
erty in commerce to submit to the Board a written report and an-
swers to requests and questions related to a duty or power of the
Board. The Board may prescribe the time within which the report
and answers must be given to the Board or to the designated offi-
cer or employee. Copies of the report and answers shall be made
available for public inspection.

(f) REGULATIONS.—The Board may prescribe regulations to
carry out this chapter.

(g) OVERTIME PAY.—

(1) IN GENERAL.—Subject to the requirements of this sec-
tion and notwithstanding paragraphs (1) and (2) of section
5542(a) of title 5, for an employee of the Board whose basic pay
is at a rate which equals or exceeds the minimum rate of basic
pay for GS-10 of the General Schedule, the Board may estab-
lish an overtime hourly rate of pay for the employee with re-
spect to work performed at the scene of an accident (including
travel to or from the scene) and other work that is critical to
an accident investigation in an amount equal to one and one-
half times the hourly rate of basic pay of the employee. All of
such amount shall be considered to be premium pay.

(2) LIMITATION ON OVERTIME PAY TO AN EMPLOYEE.—An
employee of the Board may not receive overtime pay under
paragraph (1), for work performed in a calendar year, in an
amount that exceeds 15 percent of the annual rate of basic pay
of the employee for such calendar year.

(3) LIMITATION ON TOTAL AMOUNT OF OVERTIME PAY.—The
Board may not make overtime payments under paragraph (1)
for work performed in any fiscal year in a total amount that
exceeds 1.5 percent of the amount appropriated to carry out
this chapter for that fiscal year.

(4) BASIC PAY DEFINED.—In this subsection, the term
“basic pay” includes any applicable locality-based comparability
payment under section 5304 of title 5 (or similar provision of
law) and any special rate of pay under section 5305 of title 5
(or similar provision of law).

(5) ANNUAL REPORT.—Not later than January 31, 2002,
and annually thereafter, the Board shall transmit to the Sen-
ate Committee on Commerce, Science, and Transportation and
the House Transportation and Infrastructure Committee a re-
port identifying the total amount of overtime payments made
under this subsection in the preceding fiscal year, and the
number of employees whose overtime pay under this sub-
section was limited in that fiscal year as a result of the 15 per-
cent limit established by paragraph (2).

§1114. Disclosure, availability, and use of information

(a) GENERAL.—(1) Except as provided in subsections (b), (c),
(d), and (f) of this section, a copy of a record, information, or inves-
tigation submitted or received by the National Transportation Safe-
ty Board, or a member or employee of the Board, shall be made
available to the public on identifiable request and at reasonable
cost. This subsection does not require the release of information de-
scribed by section 552(b) of title 5 or protected from disclosure by
another law of the United States.
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(2)1 The Board shall deposit in the Treasury amounts re-
ceived under paragraph (1) to be credited to the appropriation
of the Board as offsetting collections.

(b) TRADE SECRETS.—(1) The Board may disclose information
rellated to a trade secret referred to in section 1905 of title 18
only—

(A) to another department, agency, or instrumentality of
the United States Government when requested for official use;

(B) to a committee of Congress having jurisdiction over the
subject matter to which the information 1s related, when re-
quested by that committee;

(C) in a judicial proceeding under a court order that pre-
serves the confidentiality of the information without impairing
the proceeding; and

(D) to the public to protect health and safety after giving
notice to any interested person to whom the information is re-
lated and an opportunity for that person to comment in writ-
ing, or orally in closed session, on the proposed disclosure, if
the delay resulting from notice and opportunity for comment
would not be detrimental to health and safety.

(2) Information disclosed under paragraph (1) of this sub-
section may be disclosed only in a way designed to preserve its con-
fidentiality.

(3) PROTECTION OF VOLUNTARY SUBMISSION OF INFORMA-
TION.—2 Notwithstanding any other provision of law, neither
the Board, nor any agency receiving information from the
Board, shall disclose voluntarily provided safety-related infor-
mation if that information is not related to the exercise of the
Board’s accident or incident investigation authority under this
chapter and if the Board finds that the disclosure of the infor-
mation would inhibit the voluntary provision of that type of in-
formation.

(¢) CockPIT RECORDINGS AND TRANSCRIPTS.—(1) The Board
may not disclose publicly any part of a cockpit voice or video re-
corder recording or transcript of oral communications by and be-
tween flight crew members and ground stations related to an acci-
dent or incident investigated by the Board. However, the Board
shall make public any part of a transcript or any written depiction
of visual information the Board decides is relevant to the accident
or incident—

(A) if the Board holds a public hearing on the accident or
incident, at the time of the hearing; or

(B) if the Board does not hold a public hearing, at the time
a majority of the other factual reports on the accident or inci-
dent are placed in the public docket.

(2) This subsection does not prevent the Board from referring
at any time to cockpit voice or video recorder information in mak-
ing safety recommendations.

(d)3 SURFACE VEHICLE RECORDINGS AND TRANSCRIPTS.—

(1) CONFIDENTIALITY OF RECORDINGS.—The Board may not
disclose publicly any part of a surface vehicle voice or video re-

1Margin so in law.

2Margin and heading so in law.

3Section 5(b) of Public Law 106-424 inserts this subsection after subsection (e). The sub-
section appears here to reflect the probable intent of Congress.
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corder recording or transcript of oral communications by or
among drivers, train employees, or other operating employees
responsible for the movement and direction of the vehicle or
vessel, or between such operating employees and company
communication centers, related to an accident investigated by
the Board. However, the Board shall make public any part of

a transcript or any written depiction of visual information that

the Board decides is relevant to the accident—

(A) if the Board holds a public hearing on the accident,
at the time of the hearing; or

(B) if the Board does not hold a public hearing, at the
time a majority of the other factual reports on the accident
are placed in the public docket.

(2) REFERENCES TO INFORMATION IN MAKING SAFETY REC-
OMMENDATIONS.—This subsection does not prevent the Board
from referring at any time to voice or video recorder informa-
tion in making safety recommendations.

(e) DrRUG TESTS.—(1) Notwithstanding section 503(e) of the
Supplemental Appropriations Act, 1987 (Public Law 100-71, 101
Stat. 471), the Secretary of Transportation shall provide the fol-
lowirtlg information to the Board when requested in writing by the
Board:

(A) any report of a confirmed positive toxicological test,
verified as positive by a medical review officer, conducted on
an officer or employee of the Department of Transportation
under post-accident, unsafe practice, or reasonable suspicion
toxicological testing requirements of the Department, when the
officer or employee is reasonably associated with the -cir-
cumstances of an accident or incident under the investigative
jurisdiction of the Board.

(B) any laboratory record documenting that the test is con-
firmed positive.

(2) Except as provided by paragraph (3) of this subsection, the
Board shall maintain the confidentiality of, and exempt from dis-
closure under section 552(b)(3) of title 5—

(A) a laboratory record provided the Board under para-
graph (1) of this subsection that reveals medical use of a drug
allowed under applicable regulations; and

(B) medical information provided by the tested officer or
employee related to the test or a review of the test.

(3) The Board may use a laboratory record made available
under paragraph (1) of this subsection to develop an evidentiary
record in an investigation of an accident or incident if—

(A) the fitness of the tested officer or employee is at issue
in the investigation; and

(B) the use of that record is necessary to develop the evi-
dentiary record.

(f) FOREIGN INVESTIGATIONS.—

(1) IN GENERAL.—Notwithstanding any other provision of
law, neither the Board, nor any agency receiving information
from the Board, shall disclose records or information relating
to its participation in foreign aircraft accident investigations;
except that—

(A) the Board shall release records pertaining to such
an investigation when the country conducting the inves-
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tigation issues its final report or 2 years following the date
of the accident, whichever occurs first; and

(B) the Board may disclose records and information
when authorized to do so by the country conducting the in-
vestigation.

(2) SAFETY RECOMMENDATIONS.—Nothing in this sub-
section shall restrict the Board at any time from referring to
foreign accident investigation information in making safety
recommendations.

§1115. Training

(a) DEFINITION.—In this section, “Institute” means the Trans-
portation Safety Institute of the Department of Transportation and
any successor organization of the Institute.

(b) USE oF INSTITUTE SERVICES.—The National Transportation
Safety Board may use, on a reimbursable basis, the services of the
Institute. The Secretary of Transportation shall make the Institute
available to—

(1) the Board for safety training of employees of the Board
in carrying out their duties and powers; and

(2) other safety personnel of the United States Govern-
ment, State and local governments, governments of foreign
countries, interstate authorities, and private organizations the

Board designates in consultation with the Secretary.

(c) FEES.—(1) Training at the Institute for safety personnel (ex-
cept employees of the Government) shall be provided at a reason-
able fee established periodically by the Board in consultation with
the Secretary. The fee shall be paid directly to the Secretary, and
tﬁe fSecre‘cary shall deposit the fee in the Treasury. The amount of
the fee—

(A) shall be credited to the appropriate appropriation (sub-
ject to the requirements of any annual appropriation); and

(B) is an offset against any annual reimbursement agree-
ment between the Board and the Secretary to cover all reason-
able costs of providing training under this subsection that the

Secretary incurs in operating the Institute.

(2) The Board shall maintain an annual record of offsets under
paragraph (1)(B) of this subsection.

(d) TRAINING OF BOARD EMPLOYEES AND OTHERS.—!The

Board may conduct training of its employees in those subjects
necessary for the proper performance of accident investigation.
The Board may also authorize attendance at courses given
under this subsection by other government personnel, per-
sonnel of foreign governments, and personnel from industry or
otherwise who have a requirement for accident investigation
training. The Board may require non-Board personnel to reim-
burse some or all of the training costs, and amounts so reim-
bursed shall be credited to the appropriation of the Board as
offsetting collections.

§1116. Reports and studies

(a) PERIODIC REPORTS.—The National Transportation Safety
Board shall report periodically to Congress, departments, agencies,

1Margin and heading so in law.
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and instrumentalities of the United States Government and State
and local governmental authorities concerned with transportation
safety, and other interested persons. The report shall—

(1) advocate meaningful responses to reduce the likelihood
of transportation accidents similar to those investigated by the
Board; and

(2) propose corrective action to make the transportation of
individuals as safe and free from risk of injury as possible, in-
cluding action to minimize personal injuries that occur in
transportation accidents.

(b) STUDIES, INVESTIGATIONS, AND OTHER REPORTS.—The
Board also shall—

(1) carry out special studies and investigations about
transportation safety, including avoiding personal injury;

(2) examine techniques and methods of accident investiga-
tion and periodically publish recommended procedures for acci-
dent investigations;

(3) prescribe requirements for persons reporting accidents
and aviation incidents that—

(A) may be investigated by the Board under this chap-
ter; or

(B) involve public aircraft (except aircraft of the armed
forces and the intelligence agencies);

(4) evaluate, examine the effectiveness of, and publish the
findings of the Board about the transportation safety con-
sciousness of other departments, agencies, and instrumental-
ities of the Government and their effectiveness in preventing
accidents; and

(5) evaluate the adequacy of safeguards and procedures for
the transportation of hazardous material and the performance
of other departments, agencies, and instrumentalities of the
Government responsible for the safe transportation of that ma-
terial.

§1117. Annual report

The National Transportation Safety Board shall submit a re-

port to Congress on July 1 of each year. The report shall include—

(1) a statistical and analytical summary of the transpor-

tation accident investigations conducted and reviewed by the
Board during the prior calendar year;

(2) a survey and summary of the recommendations made
by the Board to reduce the likelihood of recurrence of those ac-
cidents together with the observed response to each rec-
ommendation; and

(3) a detailed appraisal of the accident investigation and
accident prevention activities of other departments, agencies,
and instrumentalities of the United States Government and
State and local governmental authorities having responsibility
for those activities under a law of the United States or a State.

§1118. Authorization of appropriations

(a) IN GENERAL.—There are authorized to be appropriated for
the purposes of this chapter $57,000,000 for fiscal year 2000,
$65,000,000 for fiscal year 2001, and $72,000,000 for fiscal year
2002, such sums to remain available until expended.
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(b) EMERGENCY FUND.—The Board has an emergency fund of
$2,000,000 available for necessary expenses of the Board, not oth-
erwise provided for, for accident investigations. Amounts equal to
the amounts expended annually out of the fund are authorized to
be appropriated to the emergency fund.

§1119. Accident and safety data classification and
publication

(a) IN GENERAL.—Not later than 90 days after the date of the
enactment of this section, the National Transportation Safety
Board shall, in consultation and coordination with the Adminis-
trator of the Federal Aviation Administration, develop a system for
classifying air carrier accident data maintained by the Board.

(b) REQUIREMENTS FOR CLASSIFICATION SYSTEM.—

(1) IN GENERAL.—The system developed under this section
shall provide for the classification of accident and safety data
in a manner that, in comparison to the system in effect on the
date of the enactment of this section, provides for safety-re-
lated categories that provide clearer descriptions of accidents
associated with air transportation, including a more refined
classification of accidents which involve fatalities, injuries, or
substantial damage and which are only related to the oper-
ation of an aircraft.

(2) PuBLIC COMMENT.—In developing a system of classifica-
tion under paragraph (1), the Board shall provide adequate op-
portunity for public review and comment.

(3) FINAL CLASSIFICATION.—After providing for public re-
view and comment, and after consulting with the Adminis-
trator, the Board shall issue final classifications. The Board
shall ensure that air travel accident covered under this section
is classified in accordance with the final classifications issued
under this section for data for calendar year 1997, and for each
subsequent calendar year.

(4) PuBLICATION.—The Board shall publish on a periodic
basis accident and safety data in accordance with the final
classifications issued under paragraph (3).

(5) RECOMMENDATIONS OF THE ADMINISTRATOR.—The Ad-
ministrator may, from time to time, request the Board to con-
sider revisions (including additions to the classification system
developed under this section). The Board shall respond to any
request made by the Administrator under this section not later
than 90 days after receiving that request.

SUBCHAPTER III—AUTHORITY

§1131. General authority

(a) GENERAL.—(1) The National Transportation Safety Board
shall investigate or have investigated (in detail the Board pre-
scribes) and establish the facts, circumstances, and cause or prob-
able cause of—

(A) an aircraft accident the Board has authority to inves-
tigate under section 1132 of this title or an aircraft accident in-
volving a public aircraft as defined by section 40102(a)(37) of
this title other than an aircraft operated by the Armed Forces
or by an intelligence agency of the United States;
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(B) a highway accident, including a railroad grade crossing
accident, the Board selects in cooperation with a State;

(C) a railroad accident in which there is a fatality or sub-
stantial property damage, or that involves a passenger train;

(D) a pipeline accident in which there is a fatality, sub-
stantial property damage, or significant injury to the environ-
ment;

(E) a major marine casualty (except a casualty involving
only public vessels) occurring on the navigable waters or terri-
torial sea of the United States, or involving a vessel of the
United States, under regulations prescribed jointly by the
Board and the head of the department in which the Coast
Guard is operating; and

(F) any other accident related to the transportation of indi-
viduals or property when the Board decides—

(i) the accident is catastrophic;

(i1) the accident involves problems of a recurring char-
acter; or

(iii) the investigation of the accident would carry out
this chapter.

(2)(A) Subject to the requirements of this paragraph, an inves-
tigation by the Board under paragraph (1)(A)—(D) or (F) of this sub-
section has priority over any investigation by another department,
agency, or instrumentality of the United States Government. The
Board shall provide for appropriate participation by other depart-
ments, agencies, or instrumentalities in the investigation. However,
those departments, agencies, or instrumentalities may not partici-
pate in the decision of the Board about the probable cause of the
accident.

(B)1 If the Attorney General, in consultation with the
Chairman of the Board, determines and notifies the Board
that circumstances reasonably indicate that the accident
may have been caused by an intentional criminal act, the
Board shall relinquish investigative priority to the Federal
Bureau of Investigation. The relinquishment of investiga-
tive priority by the Board shall not otherwise affect the au-
thority of the Board to continue its investigation under
this section.

(C)1 If a Federal law enforcement agency suspects and
notifies the Board that an accident being investigated by
the Board under subparagraph (A), (B), (C), or (D) of para-
graph (1) may have been caused by an intentional criminal
act, the Board, in consultation with the law enforcement
agency, shall take necessary actions to ensure that evi-
dence of the criminal act is preserved.

(3) This section and sections 1113, 1116(b), 1133, and 1134(a)
and (c)—(e) of this title do not affect the authority of another de-
partment, agency, or instrumentality of the Government to inves-
tigate an accident under applicable law or to obtain information di-
rectly from the parties involved in, and witnesses to, the accident.
The Board and other departments, agencies, and instrumentalities
shall ensure that appropriate information developed about the acci-
dent is exchanged in a timely manner.

1Margin so in law.
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(b) AcCIDENTS INVOLVING PUBLIC VESSELS.—(1) The Board or
the head of the department in which the Coast Guard is operating
shall investigate and establish the facts, circumstances, and cause
or probable cause of a marine accident involving a public vessel
and any other vessel. The results of the investigation shall be made
available to the public.

(2) Paragraph (1) of this subsection and subsection (a)(1)(E) of
this section do not affect the responsibility, under another law of
the United States, of the head of the department in which the
Coast Guard is operating.

(¢) ACCIDENTS NOT INVOLVING GOVERNMENT MISFEASANCE OR
NONFEASANCE.—(1) When asked by the Board, the Secretary of
Transportation may—

(A) investigate an accident described under subsection (a)
or (b) of this section in which misfeasance or nonfeasance by
the Government has not been alleged; and

(B) report the facts and circumstances of the accident to
the Board.

(2) The Board shall use the report in establishing cause or
probable cause of an accident described under subsection (a) or (b)
of this section.

(d) AcCIDENTS INVOLVING PUBLIC AIRCRAFT.—The Board, in
furtherance of its investigative duties with respect to public air-
craft accidents under subsection (a)(1)(A) of this section, shall have
the same duties and powers as are specified for civil aircraft acci-
dents under sections 1132(a), 1132(b), and 1134 (a), (b), (d), and (f)
of this title.

(e) AcCIDENT REPORTS.—The Board shall report on the facts
and circumstances of each accident investigated by it under sub-
section (a) or (b) of this section. The Board shall make each report
available to the public at reasonable cost.

§1132. Civil aircraft accident investigations

(a) GENERAL AUTHORITY.—(1) The National Transportation
Safety Board shall investigate—
(A) each accident involving civil aircraft; and
(B) with the participation of appropriate military authori-
ties, each accident involving both military and civil aircraft.

(2) A person employed under section 1113(b)(1) of this title
that is conducting an investigation or hearing about an aircraft ac-
cident has the same authority to conduct the investigation or hear-
ing as the Board.

(b) NOTIFICATION AND REPORTING.—The Board shall prescribe
regulations governing the notification and reporting of accidents in-
volving civil aircraft.

(c) PARTICIPATION OF SECRETARY.—The Board shall provide for
the participation of the Secretary of Transportation in the inves-
tigation of an aircraft accident under this chapter when participa-
tion is necessary to carry out the duties and powers of the Sec-
retary. However, the Secretary may not participate in establishing
probable cause.

(d) ACCIDENTS INVOLVING ONLY MILITARY AIRCRAFT.—If an ac-
cident involves only military aircraft and a duty of the Secretary
is or may be involved, the military authorities shall provide for the
participation of the Secretary. In any other accident involving only
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military aircraft, the military authorities shall give the Board or
Secretary information the military authorities decide would con-
tribute to the promotion of air safety.

§1133. Review of other agency action

Tllle National Transportation Safety Board shall review on
appeal—

(1) the denial, amendment, modification, suspension, or
revocation of a certificate issued by the Secretary of Transpor-
tation under section 44703, 44709, or 44710 of this title;

(2) the revocation of a certificate of registration under sec-
tion 44106 of this title;

(3) a decision of the head of the department in which the
Coast Guard is operating on an appeal from the decision of an
administrative law judge denying, revoking, or suspending a li-
cense, certificate, document, or register in a proceeding under
sectio%filol, 6301, or 7503, chapter 77, or section 9303 of title
46; an

(4) under section 46301(d)(5) of this title, an order impos-
ing a penalty under section 46301.

§1134. Inspections and autopsies

(a) ENTRY AND INSPECTION.—An officer or employee of the Na-
tional Transportation Safety Board—

(1) on display of appropriate credentials and written notice
of inspection authority, may enter property where a transpor-
tation accident has occurred or wreckage from the accident is
loc(allted and do anything necessary to conduct an investigation;
an

(2) during reasonable hours, may inspect any record, proc-
ess, control, or facility related to an accident investigation
under this chapter.

(b) INSPECTION, TESTING, PRESERVATION, AND MOVING OF AIR-
CRAFT AND PARTS.—(1) In investigating an aircraft accident under
this chapter, the Board may inspect and test, to the extent nec-
essary, any civil aircraft, aircraft engine, propeller, appliance, or
property on an aircraft involved in an accident in air commerce.

(2) Any civil aircraft, aircraft engine, propeller, appliance, or
property on an aircraft involved in an accident in air commerce
shall be preserved, and may be moved, only as provided by regula-
tions of the Board.

(¢) AVOIDING UNNECESSARY INTERFERENCE AND PRESERVING
EVIDENCE.—In carrying out subsection (a)(1) of this section, an offi-
cer or employee may examine or test any vehicle, vessel, rolling
stock, track, or pipeline component. The examination or test shall
be conducted in a way that—

(1) does not interfere unnecessarily with transportation
services provided by the owner or operator of the vehicle, ves-
sel, rolling stock, track, or pipeline component; and

(2) to the maximum extent feasible, preserves evidence re-
lated to the accident, consistent with the needs of the inves-
tigation and with the cooperation of that owner or operator.

(d) EXCLUSIVE AUTHORITY OF BOARD.—Only the Board has the
authority to decide on the way in which testing under this section
will be conducted, including decisions on the person that will con-
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duct the test, the type of test that will be conducted, and any indi-
vidual who will witness the test. Those decisions are committed to
the discretion of the Board. The Board shall make any of those de-
cisions based on the needs of the investigation being conducted
and, when applicable, subsections (a), (c), and (e) of this section.

(e) PROMPTNESS OF TESTS AND AVAILABILITY OF RESULTS.—An
inspection, examination, or test under subsection (a) or (c) of this
section shall be started and completed promptly, and the results
shall be made available.

(f) AuTopPsiEs.—(1) The Board may order an autopsy to be per-
formed and have other tests made when necessary to investigate
an accident under this chapter. However, local law protecting reli-
gious beliefs related to autopsies shall be observed to the extent
consistent with the needs of the accident investigation.

(2) With or without reimbursement, the Board may obtain a
copy of an autopsy report performed by a State or local official on
an individual who died because of a transportation accident inves-
tigated by the Board under this chapter.

§1135. Secretary of Transportation’s responses to safety
recommendations

(a) GENERAL.—When the National Transportation Safety Board
submits a recommendation about transportation safety to the Sec-
retary of Transportation, the Secretary shall give a formal written
response to each recommendation not later than 90 days after re-
ceiving the recommendation. The response shall indicate whether
the Secretary intends—

(1) to carry out procedures to adopt the complete rec-
ommendation;

(2) to carry out procedures to adopt a part of the rec-
ommendation; or

(3) to refuse to carry out procedures to adopt the rec-
ommendation.

(b) TIMETABLE FOR COMPLETING PROCEDURES AND REASONS
FOR REFUSALS.—A response under subsection (a)(1) or (2) of this
section shall include a copy of a proposed timetable for completing
the procedures. A response under subsection (a)(2) of this section
shall detail the reasons for the refusal to carry out procedures on
the remainder of the recommendation. A response under subsection
(a)(3) of this section shall detail the reasons for the refusal to carry
out procedures.

(c) PuBLIC AVAILABILITY.—The Board shall make a copy of each
recommendation and response available to the public at reasonable
cost.

(d) REPORTS TO CONGRESS.—The Secretary shall submit to
Congress on January 1 of each year a report containing each rec-
ommendation on transportation safety made by the Board to the
Secretary during the prior year and a copy of the Secretary’s re-
sponse to each recommendation.

§1136. Assistance to families of passengers involved in
aircraft accidents

(a) IN GENERAL.—As soon as practicable after being notified of
an aircraft accident within the United States involving an air car-
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rier or foreign air carrier and resulting in a major loss of life, the
Chairman of the National Transportation Safety Board shall—

(1) designate and publicize the name and phone number of
a director of family support services who shall be an employee
of the Board and shall be responsible for acting as a point of
contact within the Federal Government for the families of pas-
sengers involved in the accident and a liaison between the air
carrier or foreign air carrier and the families; and

(2) designate an independent nonprofit organization, with
experience in disasters and posttrauma communication with
families, which shall have primary responsibility for coordi-
nating the emotional care and support of the families of pas-
sengers involved in the accident.

(b) RESPONSIBILITIES OF THE BOARD.—The Board shall have
primary Federal responsibility for facilitating the recovery and
identification of fatally-injured passengers involved in an accident
described in subsection (a).

(¢) RESPONSIBILITIES OF DESIGNATED ORGANIZATION.—The or-
ganization designated for an accident under subsection (a)(2) shall
have the following responsibilities with respect to the families of
passengers involved in the accident:

(1) To provide mental health and counseling services, in
coordination with the disaster response team of the air carrier
or foreign air carrier involved.

(2) To take such actions as may be necessary to provide an
environment in which the families may grieve in private.

(3) To meet with the families who have traveled to the lo-
cation of the accident, to contact the families unable to travel
to such location, and to contact all affected families periodically
thereafter until such time as the organization, in consultation
with the director of family support services designated for the
accident under subsection (a)(1), determines that further as-
sistance is no longer needed.

(4) To communicate with the families as to the roles of the
organization, government agencies, and the air carrier or for-
eign air carrier involved with respect to the accident and the
post-accident activities.

(5) To arrange a suitable memorial service, in consultation
with the families.

(d) PASSENGER LiISTS.—

(1) REQUESTS FOR PASSENGER LISTS.—

(A) REQUESTS BY DIRECTOR OF FAMILY SUPPORT SERV-

ICES.—It shall be the responsibility of the director of fam-

ily support services designated for an accident under sub-

section (a)(1) to request, as soon as practicable, from the

air carrier or foreign air carrier involved in the accident a

list, which is based on the best available information at

the time of the request, of the names of the passengers
that were aboard the aircraft involved in the accident.

(B) REQUESTS BY DESIGNATED ORGANIZATION.—The or-
ganization designated for an accident under subsection

(a)(2) may request from the air carrier or foreign air car-

rier involved in the accident a list described in subpara-

graph (A).
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(2) USE OF INFORMATION.—The director of family support
services and the organization may not release to any person in-
formation on a list obtained under paragraph (1) but may pro-
vide information on the list about a passenger to the family of
the passenger to the extent that the director of family support
services or the organization considers appropriate.

(e) CONTINUING RESPONSIBILITIES OF THE BOARD.—In the
course of its investigation of an accident described in subsection (a),
the Board shall, to the maximum extent practicable, ensure that
the families of passengers involved in the accident—

(1) are briefed, prior to any public briefing, about the acci-
der(llt, its causes, and any other findings from the investigation;
an

(2) are individually informed of and allowed to attend any
public hearings and meetings of the Board about the accident.
(f) Use or AIR CARRIER RESOURCES.—To the extent prac-

ticable, the organization designated for an accident under sub-
section (a)(2) shall coordinate its activities with the air carrier or
foreign air carrier involved in the accident so that the resources of
the carrier can be used to the greatest extent possible to carry out
the organization’s responsibilities under this section.

(g) PROHIBITED ACTIONS.—

(1) ACTIONS TO IMPEDE THE BOARD.—No person (including
a State or political subdivision) may impede the ability of the
Board (including the director of family support services des-
ignated for an accident under subsection (a)(1)), or an organi-
zation designated for an accident under subsection (a)(2), to
carry out its responsibilities under this section or the ability of
the families of passengers involved in the accident to have con-
tact with one another.

(2) UNSOLICITED COMMUNICATIONS.—In the event of an ac-
cident involving an air carrier providing interstate or foreign
air transportation and in the event of an accident involving a
foreign air carrier that occurs within the United States, no un-
solicited communication concerning a potential action for per-
sonal injury or wrongful death may be made by an attorney
(including any associate, agent, employee, or other representa-
tive of an attorney) or any potential party to the litigation to
an individual injured in the accident, or to a relative of an in-
dividual involved in the accident, before the 45th day following
the date of the accident.

(3) PROHIBITION ON ACTIONS TO PREVENT MENTAL HEALTH
AND COUNSELING SERVICES.—No State or political subdivision
thereof may prevent the employees, agents, or volunteers of an
organization designated for an accident under subsection (a)(2)
from providing mental health and counseling services under
subsection (c)(1) in the 30-day period beginning on the date of
the accident. The director of family support services designated
for the accident under subsection (a)(1) may extend such period
for not to exceed an additional 30 days if the director deter-
mines that the extension is necessary to meet the needs of the
families and if State and local authorities are notified of the
determination.

(h) DEFINITIONS.—In this section, the following definitions

apply:
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(1) AIRCRAFT ACCIDENT.—The term “aircraft accident”
means any aviation disaster regardless of its cause or sus-
pected cause.

(2) PASSENGER.—The term “passenger” includes—

(A) an employee of an air carrier or foreign air carrier
aboard an aircraft; and

(B) any other person aboard the aircraft without re-
gard to whether the person paid for the transportation, oc-
cupied a seat, or held a reservation for the flight.

(i) STATUTORY CONSTRUCTION.—Nothing in this section may be
construed as limiting the actions that an air carrier may take, or
the obligations that an air carrier may have, in providing assist-
ance to the families of passengers involved in an aircraft accident.

§1137. Authority of the Inspector General

(a) IN GENERAL.—The Inspector General of the Department of
Transportation, in accordance with the mission of the Inspector
General to prevent and detect fraud and abuse, shall have author-
ity to review only the financial management, property manage-
ment, and business operations of the National Transportation Safe-
ty Board, including internal accounting and administrative control
systems, to determine compliance with applicable Federal laws,
rules, and regulations.

(b) DUTIES.—In carrying out this section, the Inspector General
shall—

(1) keep the Chairman of the Board and Congress fully
and currently informed about problems relating to administra-
tion of the internal accounting and administrative control sys-
tems of the Board;

(2) issue findings and recommendations for actions to ad-
dress such problems; and

(3) report periodically to Congress on any progress made in
implementing actions to address such problems.

(c) ACCESS TO INFORMATION.—In carrying out this section, the
Inspector General may exercise authorities granted to the Inspector
General under subsections (a) and (b) of section 6 of the Inspector
General Act of 1978 (5 U.S.C. App.).

(d) REIMBURSEMENT.—The Inspector General shall be reim-
bursed by the Board for the costs associated with carrying out ac-
tivities under this section.

SUBCHAPTER IV—ENFORCEMENT AND PENALTIES

§1151. Aviation enforcement

(a) Crvi. AcTIONS BY BOARD.—The National Transportation
Safety Board may bring a civil action in a district court of the
United States against a person to enforce section 1132, 1134(b) or
(f)(1) (related to an aircraft accident), 1136(g)(2), or 1155(a) of this
title or a regulation prescribed or order issued under any of those
sections. An action under this subsection may be brought in the ju-
dicialddistrict in which the person does business or the violation oc-
curred.

(b) CrviL. ACTIONS BY ATTORNEY GENERAL.—On request of the
Board, the Attorney General may bring a civil action in an appro-
priate court—
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(1) to enforce section 1132, 1134(b) or (f)(1)(related to an
aircraft accident), 1136(g)(2), or 1155(a) of this title or a regu-
lation prescribed or order issued under any of those sections;
and

(2) to prosecute a person violating those sections or a regu-
lation prescribed or order issued under any of those sections.
(c) PARTICIPATION OF BOARD.—On request of the Attorney Gen-

eral, the Board may participate in a civil action to enforce section
1132, 1134(b) or (f)(1)(related to an aircraft accident), 1136(g)(2), or
1155(a) of this title.

§1152. Joinder and intervention in aviation proceedings

A person interested in or affected by a matter under consider-
ation in a proceeding or a civil action to enforce section 1132,
1134(b) or (f)(1)(related to an aircraft accident), or 1155(a) of this
title, or a regulation prescribed or order issued under any of those
sections, may be joined as a party or permitted to intervene in the
proceeding or civil action.

§1153. Judicial review

(a) GENERAL.—The appropriate court of appeals of the United
States or the United States Court of Appeals for the District of Co-
lumbia Circuit may review a final order of the National Transpor-
tation Safety Board under this chapter. A person disclosing a sub-
stantial interest in the order may apply for review by filing a peti-
tion not later than 60 days after the order of the Board is issued.

(b) PERSONS SEEKING JUDICIAL REVIEW OF AVIATION MAT-
TERS.—(1) A person disclosing a substantial interest in an order re-
lated to an aviation matter issued by the Board under this chapter
may apply for review of the order by filing a petition for review in
the United States Court of Appeals for the District of Columbia
Circuit or in the court of appeals of the United States for the cir-
cuit in which the person resides or has its principal place of busi-
ness. The petition must be filed not later than 60 days after the
order is issued. The court may allow the petition to be filed after
the 60 days only if there was a reasonable ground for not filing
within that 60-day period.

(2) When a petition is filed under paragraph (1) of this sub-
section, the clerk of the court immediately shall send a copy of the
petition to the Board. The Board shall file with the court a record
of the proceeding in which the order was issued.

(3) When the petition is sent to the Board, the court has exclu-
sive jurisdiction to affirm, amend, modify, or set aside any part of
the order and may order the Board to conduct further proceedings.
After reasonable notice to the Board, the court may grant interim
relief by staying the order or taking other appropriate action when
cause for its action exists. Findings of fact by the Board, if sup-
ported by substantial evidence, are conclusive.

(4) In reviewing an order under this subsection, the court may
consider an objection to an order of the Board only if the objection
was made in the proceeding conducted by the Board or if there was
a reasonable ground for not making the objection in the proceeding.

(5) A decision by a court under this subsection may be re-
viewed only by the Supreme Court under section 1254 of title 28.
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(c) ADMINISTRATOR SEEKING JUDICIAL REVIEW OF AVIATION
MATTERS.—When the Administrator of the Federal Aviation Ad-
ministration decides that an order of the Board under section
44709 or 46301(d)(5) of this title will have a significant adverse im-
pact on carrying out this chapter related to an aviation matter, the
Administrator may obtain judicial review of the order under section
46110 of this title. The Administrator shall be made a party to the
judicial review proceedings. Findings of fact of the Board are con-
clusive if supported by substantial evidence.

§1154. Discovery and use of cockpit and surface vehicle re-
cordings and transcripts

(a) TRANSCRIPTS AND RECORDINGS.—(1) Except as provided by
this subsection, a party in a judicial proceeding may not use dis-
covery to obtain—

(A) any part of a cockpit or surface vehicle recorder tran-
script that the National Transportation Safety Board has not
made available to the public under section 1114(c) or 1114(d)
of this title; and

(B) a cockpit or surface vehicle recorder recording.

(2)(A) Except as provided in paragraph (4)(A) of this sub-
section, a court may allow discovery by a party of a cockpit or sur-
face vehicle recorder transcript if, after an in camera review of the
transcript, the court decides that—

(i) the part of the transcript made available to the public
under section 1114(c) or 1114(d) of this title does not provide
the party with sufficient information for the party to receive a
fair trial; and

(ii) discovery of additional parts of the transcript is nec-
essary to provide the party with sufficient information for the
party to receive a fair trial.

(B) A court may allow discovery, or require production for an
in camera review, of a cockpit or surface vehicle recorder transcript
that the Board has not made available under section 1114(c) or
1114(d) of this title only if the cockpit or surface vehicle recorder
recording is not available.

(3) Except as provided in paragraph (4)(A) of this subsection,
a court may allow discovery by a party of a cockpit or surface vehi-
cle recorder recording if, after an in camera review of the recording,
the court decides that—

(A) the parts of the transcript made available to the public
under section 1114(c) or 1114(d) of this title and to the party
through discovery under paragraph (2) of this subsection do
not provide the party with sufficient information for the party
to receive a fair trial; and

(B) discovery of the cockpit or surface vehicle recorder re-
cording is necessary to provide the party with sufficient infor-
mation for the party to receive a fair trial.

(4)(A) When a court allows discovery in a judicial proceeding
of a part of a cockpit or surface vehicle recorder transcript not
made available to the public under section 1114(c) or 1114(d) of
this title or a cockpit or surface vehicle recorder recording, the
court shall issue a protective order—

(i) to limit the use of the part of the transcript or the re-
cording to the judicial proceeding; and
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(i) to prohibit dissemination of the part of the transcript
or the recording to any person that does not need access to the
part of the transcript or the recording for the proceeding.

(B) A court may allow a part of a cockpit or surface vehicle re-
corder transcript not made available to the public under section
1114(c) or 1114(d) of this title or a cockpit or surface vehicle re-
corder recording to be admitted into evidence in a judicial pro-
ceeding, only if the court places the part of the transcript or the
recording under seal to prevent the use of the part of the transcript
or the recording for purposes other than for the proceeding.

(5) This subsection does not prevent the Board from referring
at any time to cockpit or surface vehicle recorder information in
making safety recommendations.

(6) 1 In this subsection:

(A) RECORDER.—The term “recorder” means a voice or
video recorder.
(B) TRANSCRIPT.—The term “transcript” includes any

written depiction of visual information obtained from a

video recorder.

(b) REPORTS.—No part of a report of the Board, related to an
accident or an investigation of an accident, may be admitted into
evidence or used in a civil action for damages resulting from a mat-
ter mentioned in the report.

§1155. Aviation penalties

(a) CviL PENALTY.—(1) A person violating section 1132, section
1134(b), section 1134(f)(1), or section 1136(g) (related to an aircraft
accident) of this title or a regulation prescribed or order issued
under any of those sections is liable to the United States Govern-
ment for a civil penalty of not more than $1,000. A separate viola-
tion occurs for each day a violation continues.

(2) This subsection does not apply to a member of the armed
forces of the United States or an employee of the Department of
Defense subject to the Uniform Code of Military Justice when the
member or employee is performing official duties. The appropriate
military authorities are responsible for taking necessary discipli-
nary action and submitting to the National Transportation Safety
Board a timely report on action taken.

(3) The Board may compromise the amount of a civil penalty
imposed under this subsection.

(4) The Government may deduct the amount of a civil penalty
imposed or compromised under this subsection from amounts it
owes the person liable for the penalty.

(5) A civil penalty under this subsection may be collected by
bringing a civil action against the person liable for the penalty. The
action shall conform as nearly as practicable to a civil action in ad-
miralty.

(b) CRIMINAL PENALTY.—A person that knowingly and without
authority removes, conceals, or withholds a part of a civil aircraft
involved in an accident, or property on the aircraft at the time of

1This paragraph was added at the end of this section by section 5(c)(1)(D) of P.L. 106-424
(114 Stat. 1885). The paragraph is shown at the end of subsection (a) to reflect the probable
intent of Congress. Margin so in law.
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the accident, shall be fined under title 18, imprisoned for not more
than 10 years, or both.

* * * & * * *
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§5101. Purpose

Sec.

5101
5301
5501
5701
5901

The purpose of this chapter is to provide adequate protection
against the risks to life and property inherent in the transportation
of hazardous material in commerce by improving the regulatory

and enforcement authority of the Secretary of Transportation.

§5102. Definitions
In this chapter—

(1) “commerce” means trade or transportation in the juris-

diction of the United States—
65
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(A) between a place in a State and a place outside of
the State; or

(B) that affects trade or transportation between a
place in a State and a place outside of the State.

(2) “hazardous material” means a substance or material
the Secretary of Transportation designates under section
5103(a) of this title.

(3) “hazmat employee”—

(A) means an individual—
(1) employed by a hazmat employer; and
(i1)) who during the course of employment directly
affects hazardous material transportation safety as the
Secretary decides by regulation;
(B) includes an owner-operator of a motor vehicle
transporting hazardous material in commerce; and
(C) includes an individual, employed by a hazmat em-
ployer, who during the course of employment—
(1) loads, unloads, or handles hazardous material;
(i1) manufactures, reconditions, or tests con-
tainers, drums, and packagings represented as quali-
fied for use in transporting hazardous material;
(iii) prepares hazardous material for transpor-
tation;
(iv) is responsible for the safety of transporting
hazardous material; or
(v) operates a vehicle used to transport hazardous
material.
(4) “hazmat employer”—
(A) means a person using at least one employee of that
person in connection with—
(i) transporting hazardous material in commerce;
(ii) causing hazardous material to be transported
in commerce; or
(iii) manufacturing, reconditioning, or testing con-
tainers, drums, and packagings represented as quali-
fied for use in transporting hazardous material;
(B) includes an owner-operator of a motor vehicle
transporting hazardous material in commerce; and
(C) includes a department, agency, or instrumentality

of the United States Government, or an authority of a

State, political subdivision of a State, or Indian tribe, car-

rying out an activity described in subclause (A)(i), (ii), or

(1i1) of this clause (4).

(5) “imminent hazard” means the existence of a condition
that presents a substantial likelihood that death, serious ill-
ness, severe personal injury, or a substantial endangerment to
health, property, or the environment may occur before the rea-
sonably foreseeable completion date of a formal proceeding
begun to lessen the risk of that death, illness, injury, or
endangerment.

(6) “Indian tribe” has the same meaning given that term
in section 4 of the Indian Self-Determination and Education
Assistance Act (25 U.S.C. 450b).
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(7) “motor carrier” means a motor carrier, motor private
carrier, and freight forwarder as those terms are defined in
section 13102 of this title.

(8) “national response team” means the national response
team established under the national contingency plan estab-
lished under section 105 of the Comprehensive Environmental
Respg)nse, Compensation, and Liability Act of 1980 (42 U.S.C.
9605).

. (9) “person”, in addition to its meaning under section 1 of
title 1—

(A) includes a government, Indian tribe, or authority
of a government or tribe offering hazardous material for
transportation in commerce or transporting hazardous ma-
terial to further a commercial enterprise; but

(B) does not include—

(1) the United States Postal Service; and

(i1) in sections 5123 and 5124 of this title, a de-
partment, agency, or instrumentality of the Govern-
ment.

(10) “public sector employee”—

(A) means an individual employed by a State, political
subdivision of a State, or Indian tribe and who during the
course of employment has responsibilities related to re-
sponding to an accident or incident involving the transpor-
tation of hazardous material;

(B) includes an individual employed by a State, polit-
ical subdivision of a State, or Indian tribe as a firefighter
or law enforcement officer; and

(C) includes an individual who volunteers to serve as
a firefighter for a State, political subdivision of a State, or
Indian tribe.

(11) “State” means—

(A) except in section 5119 of this title, a State of the
United States, the District of Columbia, Puerto Rico, the
Northern Mariana Islands, the Virgin Islands, American
Samoa, Guam, and any other territory or possession of the
United States designated by the Secretary; and

(B) in section 5119 of this title, a State of the United
States and the District of Columbia.

(12) “transports” or “transportation” means the movement
of property and loading, unloading, or storage incidental to the
movement.

(13) “United States” means all of the States.

§5103. General regulatory authority

(a) DESIGNATING MATERIAL ASs HAZARDOUS.—The Secretary of
Transportation shall designate material (including an explosive, ra-
dioactive material, etiologic agent, flammable or combustible liquid
or solid, poison, oxidizing or corrosive material, and compressed
gas) or a group or class of material as hazardous when the Sec-
retary decides that transporting the material in commerce in a par-
ticular amount and form may pose an unreasonable risk to health
and safety or property.

(b) REGULATIONS FOR SAFE TRANSPORTATION.—(1) The Sec-
retary shall prescribe regulations for the safe transportation, in-
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cluding security, of hazardous material in intrastate, interstate,
and foreign commerce. The regulations—
(A) apply to a person—

(1) transporting hazardous material in commerce;

(i1) causing hazardous material to be transported in
commerce; or

(ii1)) manufacturing, fabricating, marking, maintaining,
reconditioning, repairing, or testing a packaging or a con-
tainer that is represented, marked, certified, or sold by
that person as qualified for use in transporting hazardous
material in commerce; and
(B) shall govern safety aspects, including security, of the

transportation of hazardous material the Secretary considers
appropriate.

(C)1 CONSULTATION.—When prescribing a security
regulation or issuing a security order that affects the safe-
ty of the transportation of hazardous material, the Sec-
retary of Homeland Security shall consult with the Sec-
retary.

(2) A proceeding to prescribe the regulations must be con-
ducted under section 553 of title 5, including an opportunity for in-
formal oral presentation.

§5103a. Limitation on issuance of hazmat licenses

(a) LIMITATION.—

(1) ISSUANCE OF LICENSES.—A State may not issue to any
individual a license to operate a motor vehicle transporting in
commerce a hazardous material unless the Secretary of Trans-
portation has first determined, upon receipt of a notification
under subsection (c)(1)(B), that the individual does not pose a
security risk warranting denial of the license.

(2) RENEWALS INCLUDED.—For the purposes of this section,
the term “issue”, with respect to a license, includes renewal of
the license.

(b) HAzZARDOUS MATERIALS DESCRIBED.—The limitation in sub-
section (a) shall apply with respect to—

(1) any material defined as a hazardous material by the
Secretary of Transportation; and

(2) any chemical or biological material or agent determined
by the Secretary of Health and Human Services or the Attor-
ney General as being a threat to the national security of the
United States.

(¢c) BACKGROUND RECORDS CHECK.—

(1) IN GENERAL.—Upon the request of a State regarding
issuance of a license described in subsection (a)(1) to an indi-
vidual, the Attorney General—

(A) shall carry out a background records check regard-
ing the individual; and

(B) upon completing the background records check,
shall notify the Secretary of Transportation of the comple-
tion and results of the background records check.

(2) SCOPE.—A background records check regarding an indi-
vidual under this subsection shall consist of the following:

1Margin and heading so in law.
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(A) A check of the relevant criminal history data
bases.

(B) In the case of an alien, a check of the relevant
data bases to determine the status of the alien under the
immigration laws of the United States.

(C) As appropriate, a check of the relevant inter-
national data bases through Interpol-U.S. National Cen-
tral Bureau or other appropriate means.

(d) REPORTING REQUIREMENT.—Each State shall submit to the
Secretary of Transportation, at such time and in such manner as
the Secretary may prescribe, the name, address, and such other in-
formation as the Secretary may require, concerning—

(1) each alien to whom the State issues a license described
in subsection (a); and

(2) each other individual to whom such a license is issued,
as the Secretary may require.

(e) ALIEN DEFINED.—In this section, the term “alien” has the
meaning given the term in section 101(a)(3) of the Immigration and
Nationality Act.

§5104. Representation and tampering

(a) REPRESENTATION.—A person may represent, by marking or
otherwise, that—

(1) a container, package, or packaging (or a component of
a container, package, or packaging) for transporting hazardous
material is safe, certified, or complies with this chapter only if
the container, package, or packaging (or a component of a con-
tainer, package, or packaging) meets the requirements of each
applicable regulation prescribed under this chapter; or

(2) hazardous material is present in a package, container,
motor vehicle, rail freight car, aircraft, or vessel only if the ma-
terial is present.

(b) TAMPERING.—A person may not alter, remove, destroy, or
otherwise tamper unlawfully with—

(1) a marking, label, placard, or description on a document
required under this chapter or a regulation prescribed under
this chapter; or

(2) a package, container, motor vehicle, rail freight car, air-
craft, or vessel used to transport hazardous material.

§5105. Transporting certain highly radioactive material

(a) DEFINITIONS.—In this section, “high-level radioactive
waste” and “spent nuclear fuel” have the same meanings given
those terms in section 2 of the Nuclear Waste Policy Act of 1982
(42 U.S.C. 10101).

(b) TRANSPORTATION SAFETY STUDY.—In consultation with the
Secretary of Energy, the Nuclear Regulatory Commission, poten-
tially affected States and Indian tribes, representatives of the rail
transportation industry, and shippers of high-level radioactive
waste and spent nuclear fuel, the Secretary of Transportation shall
conduct a study comparing the safety of using trains operated only
to transport high-level radioactive waste and spent nuclear fuel
with the safety of using other methods of rail transportation for
transporting that waste and fuel. The Secretary of Transportation
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shall submit to Congress not later than November 16, 1991, a re-
port on the results of the study.

(¢c) SAFE RAIL TRANSPORTATION REGULATIONS.—Not later than
November 16, 1992, after considering the results of the study con-
ducted under subsection (b) of this section, the Secretary of Trans-
portation shall prescribe amendments to existing regulations that
the Secretary considers appropriate to provide for the safe rail
transportation of high-level radioactive waste and spent nuclear
fuel, including trains operated only for transporting high-level ra-
dioactive waste and spent nuclear fuel.

(d) RouTEs AND MODES STUDY.—Not later than November 16,
1991, the Secretary of Transportation shall conduct a study to de-
cide which factors, if any, shippers and carriers should consider
when selecting routes and modes that would enhance overall public
safety related to the transportation of high-level radioactive waste
and spent nuclear fuel. The study shall include—

(1) notice and opportunity for public comment; and
(2) an assessment of the degree to which at least the fol-
lowing affect the overall public safety of the transportation:

(A) population densities.

(B) types and conditions of modal infrastructures (in-
cluding highways, railbeds, and waterways).

(C) quantities of high-level radioactive waste and
spent nuclear fuel.

(D) emergency response capabilities.

(E) exposure and other risk factors.

(F) terrain considerations.

(G) continuity of routes.

(H) available alternative routes.

(I) environmental impact factors.

(e) INSPECTIONS OF MOTOR VEHICLES TRANSPORTING CERTAIN
MATERIAL.—(1) Not later than November 16, 1991, the Secretary of
Transportation shall require by regulation that before each use of
a motor vehicle to transport a highway-route-controlled quantity of
radioactive material in commerce, the vehicle shall be inspected
and certified as complying with this chapter and applicable United
States motor carrier safety laws and regulations. The Secretary
may require that the inspection be carried out by an authorized
United States Government inspector or according to appropriate
State procedures.

(2) The Secretary of Transportation may allow a person, trans-
porting or causing to be transported a highway-route-controlled
quantity of radioactive material, to inspect the motor vehicle used
to transport the material and to certify that the vehicle complies
with this chapter. The inspector qualification requirements the Sec-
retary prescribes for an individual inspecting a motor vehicle apply
to an individual conducting an inspection under this paragraph.

§5106. Handling criteria

The Secretary of Transportation may prescribe criteria for han-
dling hazardous material, including—
(1) a minimum number of personnel;
(2) minimum levels of training and qualifications for per-
sonnel;
(3) the kind and frequency of inspections;
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(4) equipment for detecting, warning of, and controlling
risks posed by the hazardous material,

(5) specifications for the use of equipment and facilities
used in handling and transporting the hazardous material; and

(6) a system of monitoring safety procedures for trans-
porting the hazardous material.

§5107. Hazmat employee training requirements and grants

(a) TRAINING REQUIREMENTS.—The Secretary of Transportation
shall prescribe by regulation requirements for training that a
hazmat employer must give hazmat employees of the employer on
the safe loading, unloading, handling, storing, and transporting of
hazardous material and emergency preparedness for responding to
an accident or incident involving the transportation of hazardous
material. The regulations—

(1) shall establish the date, as provided by subsection (b)
of this section, by which the training shall be completed; and

(2) may provide for different training for different classes
or categories of hazardous material and hazmat employees.

(b) BEGINNING AND COMPLETING TRAINING.—A hazmat em-
ployer shall begin the training of hazmat employees of the em-
ployer not later than 6 months after the Secretary of Transpor-
tation prescribes the regulations under subsection (a) of this sec-
tion. The training shall be completed within a reasonable period of
time after—

(1) 6 months after the regulations are prescribed; or

(2) the date on which an individual is to begin carrying out
a duty or power of a hazmat employee if the individual is em-
ployed as a hazmat employee after the 6-month period.

(c) CERTIFICATION OF TRAINING.—After completing the train-
ing, each hazmat employer shall certify, with documentation the
Secretary of Transportation may require by regulation, that the
hazmat employees of the employer have received training and have
been tested on appropriate transportation areas of responsibility,
including at least one of the following:

(1) recognizing and understanding the Department of
Transportation hazardous material classification system.

(2) the use and limitations of the Department hazardous
material placarding, labeling, and marking systems.

(3) general handling procedures, loading and unloading
techniques, and strategies to reduce the probability of release
or dalmage during or incidental to transporting hazardous ma-
terial.

(4) health, safety, and risk factors associated with haz-
ardous material and the transportation of hazardous material.

(5) appropriate emergency response and communication
procedures for dealing with an accident or incident involving
hazardous material transportation.

(6) the use of the Department Emergency Response Guide-
book and recognition of its limitations or the use of equivalent
documents and recognition of the limitations of those docu-
ments.

(7) applicable hazardous material transportation regula-
tions.

(8) personal protection techniques.
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(9) preparing a shipping document for transporting haz-
ardous material.

(d) COORDINATION OF TRAINING REQUIREMENTS.—In consulta-
tion with the Administrator of the Environmental Protection Agen-
cy and the Secretary of Labor, the Secretary of Transportation
shall ensure that the training requirements prescribed under this
section do not conflict with or duplicate—

(1) the requirements of regulations the Secretary of Labor
prescribes related to hazard communication, and hazardous
waste operations, and emergency response that are contained
in part 1910 of title 29, Code of Federal Regulations; and

(2) the regulations the Agency prescribes related to worker
protection standards for hazardous waste operations that are
contained in part 311 of title 40, Code of Federal Regulations.
(e) TRAINING GRANTS.—The Secretary shall, subject to the

availability of funds under section 5127(c)(3), make grants for
training instructors to train hazmat employees under this section.
A grant under this subsection shall be made to a nonprofit hazmat
employee organization that demonstrates—

(1) expertise in conducting a training program for hazmat
employees; and

(2) the ability to reach and involve in a training program
a target population of hazmat employees.

(f) RELATIONSHIP TO OTHER LAWS.—(1) Chapter 35 of title 44
does not apply to an activity of the Secretary of Transportation
under subsections (a)—(d) of this section.

(2) An action of the Secretary of Transportation under sub-
sections (a)—(d) of this section and sections 5106, 5108(a)—(g)(1) and
(h), and 5109 of this title is not an exercise, under section 4(b)(1)
of the Occupational Safety and Health Act of 1970 (29 U.S.C.
653(b)(1)), of statutory authority to prescribe or enforce standards
or regulations affecting occupational safety or health.

(g) ExisTING EFFORT.—No grant under subsection (e) shall sup-
plant or replace existing employer-provided hazardous materials
training efforts or obligations.

§5108. Registration

(a) PERSONS REQUIRED TO FILE.—(1) A person shall file a reg-
istration statement with the Secretary of Transportation under this
subsection if the person is transporting or causing to be trans-
ported in commerce any of the following:

(A) a highway-route-controlled quantity of radioactive ma-
terial.

(B) more than 25 kilograms of a class A or B explosive in
a motor vehicle, rail car, or transport container.

(C) more than one liter in each package of a hazardous
material the Secretary designates as extremely toxic by inhala-
tion.

(D) hazardous material in a bulk packaging, container, or
tank, as defined by the Secretary, if the bulk packaging, con-
tainer, or tank has a capacity of at least 3,500 gallons or more
than 468 cubic feet.

(E) a shipment of at least 5,000 pounds (except in a bulk
packaging) of a class of hazardous material for which
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placarding of a vehicle, rail car, or freight container is required

under regulations prescribed under this chapter.

(2) The Secretary of Transportation may require any of the fol-
lowing persons to file a registration statement with the Secretary
under this subsection:

(A) a person transporting or causing to be transported haz-
ardous material in commerce and not required to file a reg-
istration statement under paragraph (1) of this subsection.

(B) a person manufacturing, fabricating, marking, main-
taining, reconditioning, repairing, or testing a package or con-
tainer the person represents, marks, certifies, or sells for use
in transporting in commerce hazardous material the Secretary
designates.

(8) A person required to file a registration statement under
this subsection may transport or cause to be transported, or manu-
facture, fabricate, mark, maintain, recondition, repair, or test a
package or container for use in transporting, hazardous material,
only if the person has a statement on file as required by this sub-
section.

(4)1 The Secretary may waive the filing of a registration
statement, or the payment of a fee, required under this sub-
section, or both, for any person not domiciled in the United
States who solely offers hazardous materials for transportation
to the United States from a place outside the United States if
the country of which such person is a domiciliary does not re-
quire persons domiciled in the United States who solely offer
hazardous materials for transportation to the foreign country
from places in the United States to file registration statements,
or to pay fees, for making such an offer.

(b) ForM, CONTENTS, AND LIMITATION ON FILINGS.—(1) A reg-
istration statement under subsection (a) of this section shall be in
the form and contain information the Secretary of Transportation
requires by regulation. The Secretary may use existing forms of the
Department of Transportation and the Environmental Protection
Agency to carry out this subsection. The statement shall include—

(A) the name and principal place of business of the reg-
istrant;

(B) a description of each activity the registrant carries out
for which filing a statement under subsection (a) of this section
is required; and

(C) each State in which the person carries out the activity.
(2) A person carrying out more than one activity, or an activity

at more than one location, for which filing is required only has to
file one registration statement to comply with subsection (a) of this
section.

(¢) FILING DEADLINES AND AMENDMENTS.—(1) Each person re-
quired to file a registration statement under subsection (a) of this
section must file the first statement not later than March 31, 1992.
The Secretary of Transportation may extend that date to Sep-
tember 30, 1992, for activities referred to in subsection (a)(1) of this
section. A person shall renew the statement periodically consistent
with regulations the Secretary prescribes, but not more than once
each year and not less than once every 5 years.

1Margin so in law.
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(2) The Secretary of Transportation shall decide by regulation
when and under what circumstances a registration statement must
be amended and the procedures to follow in amending the state-
ment.

(d) SIMPLIFYING THE REGISTRATION PROCESS.—The Secretary of
Transportation may take necessary action to simplify the registra-
tion process under subsections (a)—(c) of this section and to mini-
mize the number of applications, documents, and other information
a person is required to file under this chapter and other laws of
the United States.

(e) COOPERATION WITH ADMINISTRATOR.—The Administrator of
the Environmental Protection Agency shall assist the Secretary of
Transportation in carrying out subsections (a)-(g)(1) and (h) of this
section by providing the Secretary with information the Secretary
requests to carry out the objectives of subsections (a)—(g)(1) and (h).

(f) AVAILABILITY OF STATEMENTS.—The Secretary of Transpor-
tation shall make a registration statement filed under subsection
(a) of this section available for inspection by any person for a fee
the Secretary establishes. However, this subsection does not re-
quire the release of information described in section 552(b) of title
5 or otherwise protected by law from disclosure to the public.

(g) FEES.—(1) The Secretary of Transportation may establish,
impose, and collect from a person required to file a registration
statement under subsection (a) of this section a fee necessary to
pay for the costs of the Secretary in processing the statement.

(2)(A) In addition to a fee established under paragraph (1) of
this subsection, the Secretary of Transportation shall establish and
impose by regulation and collect an annual fee. Subject to subpara-
graph (B) of this paragraph, the fee shall be at least $250 but not
more than $5,000 from each person required to file a registration
statement under this section. The Secretary shall determine the
amount of the fee under this paragraph on at least one of the fol-
lowing:

(i) gross revenue from transporting hazardous material.

(i) the type of hazardous material transported or caused
to be transported.

(iii)) the amount of hazardous material transported or
caused to be transported.

(iv) the number of shipments of hazardous material.

(v) the number of activities that the person carries out for
which filing a registration statement is required under this
section.

(vi) the threat to property, individuals, and the environ-
ment from an accident or incident involving the hazardous ma-
terial transported or caused to be transported.

(vii) the percentage of gross revenue derived from trans-
porting hazardous material.

(viii) the amount to be made available to carry out sections
5108(g)(2), 5115, and 5116 of this title.

(ix) other factors the Secretary considers appropriate.

(B) The Secretary of Transportation shall adjust the amount
being collected under this paragraph to reflect any unexpended bal-
ance in the account established under section 5116() of this title.
However, the Secretary is not required to refund any fee collected
under this paragraph.
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(C) The Secretary of Transportation shall transfer to the Sec-
retary of the Treasury amounts the Secretary of Transportation col-
lects under this paragraph for deposit in the account the Secretary
of the Treasury establishes under section 5116(i) of this title.

(h) MAINTAINING PROOF OF FILING AND PAYMENT OF FEES.—
The Secretary of Transportation may prescribe regulations requir-
ing a person required to file a registration statement under sub-
section (a) of this section to maintain proof of the filing and pay-
ment of fees imposed under subsection (g) of this section.

(i) RELATIONSHIP TO OTHER LAws.—(1) Chapter 35 of title 44
does not apply to an activity of the Secretary of Transportation
under subsections (a)—(g)(1) and (h) of this section.

(2)(A) This section does not apply to an employee of a hazmat
employer.

(B) Subsections (a)-(h) of this section do not apply to a depart-
ment, agency, or instrumentality of the United States Government,
an authority of a State or political subdivision of a State, or an em-
ployee of a department, agency, instrumentality, or authority car-
rying out official duties.

§5109. Motor carrier safety permits

(a) REQUIREMENT.—A motor carrier may transport or cause to
be transported by motor vehicle in commerce hazardous material
only if the carrier holds a safety permit the Secretary of Transpor-
tation issues under this section authorizing the transportation and
keeps a copy of the permit, or other proof of its existence, in the
vehicle. The Secretary shall issue a permit if the Secretary finds
the carrier is fit, willing, and able—

(1) to provide the transportation to be authorized by the
permit;

(2) to comply with this chapter and regulations the Sec-
retary prescribes to carry out this chapter; and

(3) to comply with applicable United States motor carrier
safety laws and regulations and applicable minimum financial
responsibility laws and regulations.

(b) APPLICABLE TRANSPORTATION.—The Secretary shall pre-
scribe by regulation the hazardous material and amounts of haz-
ardous material to which this section applies. However, this section
shall apply at least to transportation by a motor carrier, in
amounts the Secretary establishes, of—

(1) a class A or B explosive;

(2) liquefied natural gas;

(3) hazardous material the Secretary designates as ex-
tremely toxic by inhalation; and

(4) a highway-route-controlled quantity of radioactive ma-
terial, as defined by the Secretary.

(¢) APPLICATIONS.—A motor carrier shall file an application
with the Secretary for a safety permit to provide transportation
under this section. The Secretary may approve any part of the ap-
plication or deny the application. The application shall be under
oath and contain information the Secretary requires by regulation.

(d) AMENDMENTS, SUSPENSIONS, AND REVOCATIONS.—(1) After
notice and an opportunity for a hearing, the Secretary may amend,
suspend, or revoke a safety permit, as provided by procedures pre-
scribed under subsection (e) of this section, when the Secretary de-
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cides the motor carrier is not complying with a requirement of this
chapter, a regulation prescribed under this chapter, or an applica-
ble United States motor carrier safety law or regulation or min-
imum financial responsibility law or regulation.

(2) If the Secretary decides an imminent hazard exists, the
Secretary may amend, suspend, or revoke a permit before sched-
uling a hearing.

(e) PROCEDURES.—The Secretary shall prescribe by
regulation—

(1) application procedures, including form, content, and
fees necessary to recover the complete cost of carrying out this
section;

(2) standards for deciding the duration, terms, and limita-
tions of a safety permit;

(3) procedures to amend, suspend, or revoke a permit; and

(4) other procedures the Secretary considers appropriate to
carry out this section.

(f) SHIPPER RESPONSIBILITY.—A person offering hazardous ma-
terial for motor vehicle transportation in commerce may offer the
material to a motor carrier only if the carrier has a safety permit
issued under this section authorizing the transportation.

(g) CONDITIONS.—A motor carrier may provide transportation
under a safety permit issued under this section only if the carrier
complies with conditions the Secretary finds are required to protect
public safety.

(h) REGULATIONS.—The Secretary shall prescribe regulations
necessary to carry out this section not later than November 16,
1991.

§5110. Shipping papers and disclosure

(a) PROVIDING SHIPPING PAPERS.—Each person offering for
transportation in commerce hazardous material to which the ship-
ping paper requirements of the Secretary of Transportation apply
shall provide to the carrier providing the transportation a shipping
paper that makes the disclosures the Secretary prescribes under
subsection (b) of this section.

(b) CONSIDERATIONS AND REQUIREMENTS.—In carrying out sub-
section (a) of this section, the Secretary shall consider and may
require—

(1) a description of the hazardous material, including the
proper shipping name;

(2) the hazard class of the hazardous material;

(3) the identification number (UN/NA) of the hazardous
material;

(4) immediate first action emergency response information
or a way for appropriate reference to the information (that
must be available immediately); and

(5) a telephone number for obtaining more specific han-
dling and mitigation information about the hazardous material
at any time during which the material is transported.

(¢) KEEPING SHIPPING PAPERS ON THE VEHICLE.—(1) A motor
carrier, and the person offering the hazardous material for trans-
portation if a private motor carrier, shall keep the shipping paper
on the vehicle transporting the material.
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(2) Except as provided in paragraph (1) of this subsection, the
shipping paper shall be kept in a location the Secretary specifies
in a motor vehicle, train, vessel, aircraft, or facility until—

(A) the hazardous material no longer is in transportation;
or

(B) the documents are made available to a representative
of a department, agency, or instrumentality of the United

States Government or a State or local authority responding to

an accident or incident involving the motor vehicle, train, ves-

sel, aircraft, or facility.

(d) DISCLOSURE TO EMERGENCY RESPONSE AUTHORITIES.—
When an incident involving hazardous material being transported
in commerce occurs, the person transporting the material, imme-
diately on request of appropriate emergency response authorities,
shall disclose to the authorities information about the material.

(e) RETENTION OF PAPERS.—After the hazardous material to
which a shipping paper provided to a carrier under subsection (a)
applies is no longer in transportation, the person who provided the
shipping paper and the carrier required to maintain it under sub-
section (a) shall retain the paper or electronic image thereof for a
period of 1 year to be accessible through their respective principal
places of business. Such person and carrier shall, upon request,
make the shipping paper available to a Federal, State, or local gov-
ernment agency at reasonable times and locations.

§5111. Rail tank cars

A rail tank car built before January 1, 1971, may be used to
transport hazardous material in commerce only if the air brake
equipment support attachments of the car comply with the stand-
ards for attachments contained in sections 179.100-16 and 179.200-
19 of title 49, Code of Federal Regulations, in effect on November
16, 1990.

§5112. Highway routing of hazardous material

(a) APPLICATION.—(1) This section applies to a motor vehicle
only if the vehicle is transporting hazardous material in commerce
for which placarding of the vehicle is required under regulations
prescribed under this chapter. However, the Secretary of Transpor-
tation by regulation may extend application of this section or a
standard prescribed under subsection (b) of this section to—

(A) any use of a vehicle under this paragraph to transport
any hazardous material in commerce; and

(B) any motor vehicle used to transport hazardous mate-
rial in commerce.

(2) Except as provided by subsection (d) of this section and sec-
tion 5125(c) of this title, each State and Indian tribe may establish,
maintain, and enforce—

(A) designations of specific highway routes over which haz-
ardous material may and may not be transported by motor ve-
hicle; and

(B) limitations and requirements related to highway rout-
ing.

(b) STANDARDS FOR STATES AND INDIAN TRIBES.—(1) The Sec-
retary, in consultation with the States, shall prescribe by regula-
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tion standards for States and Indian tribes to use in carrying out
subsection (a) of this section. The standards shall include—

(A) a requirement that a highway routing designation, lim-
itation, or requirement of a State or Indian tribe shall enhance
public safety in the area subject to the jurisdiction of the State
or tribe and in areas of the United States not subject to the
jurisdiction of the State or tribe and directly affected by the
designation, limitation, or requirement;

(B) minimum procedural requirements to ensure public
participation when the State or Indian tribe is establishing a
highway routing designation, limitation, or requirement;

(C) a requirement that, in establishing a highway routing
designation, limitation, or requirement, a State or Indian tribe
consult with appropriate State, local, and tribal officials having
jurisdiction over areas of the United States not subject to the
jurisdiction of that State or tribe establishing the designation,
limitation, or requirement and with affected industries;

(D) a requirement that a highway routing designation, lim-
itation, or requirement of a State or Indian tribe shall ensure
through highway routing for the transportation of hazardous
material between adjacent areas;

(E) a requirement that a highway routing designation, lim-
itation, or requirement of one State or Indian tribe affecting
the transportation of hazardous material in another State or
tribe may be established, maintained, and enforced by the
State or tribe establishing the designation, limitation, or re-
quirement only if—

(i) the designation, limitation, or requirement is
agreed to by the other State or tribe within a reasonable
period or is approved by the Secretary under subsection (d)
of this section; and

(i) the designation, limitation, or requirement is not
an unreasonable burden on commerce;

(F) a requirement that establishing a highway routing des-
ignation, limitation, or requirement of a State or Indian tribe
be completed in a timely way;

(G) a requirement that a highway routing designation, lim-
itation, or requirement of a State or Indian tribe provide rea-
sonable routes for motor vehicles transporting hazardous mate-
rial to reach terminals, facilities for food, fuel, repairs, and
rest, and places to load and unload hazardous material,

(H) a requirement that a State be responsible—

(i) for ensuring that political subdivisions of the State
comply with standards prescribed under this subsection in
establishing, maintaining, and enforcing a highway rout-
ing designation, limitation, or requirement; and

(i) for resolving a dispute between political subdivi-
sions; and
(I) a requirement that, in carrying out subsection (a) of

this section, a State or Indian tribe shall consider—

(i) population densities;

(i1) the types of highways;

(iii) the types and amounts of hazardous material;

(iv) emergency response capabilities;

(v) the results of consulting with affected persons;
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(vi) exposure and other risk factors;

(vii) terrain considerations;

(viii) the continuity of routes;

(ix) alternative routes;

(x) the effects on commerce;

(xi) delays in transportation; and

(xii) other factors the Secretary considers appropriate.

(2) The Secretary may not assign a specific weight that a State
or Indian tribe shall use when considering the factors under para-
graph (1)(I) of this subsection.

(¢) LisT OF ROUTE DESIGNATIONS.—In coordination with the
States, the Secretary shall update and publish periodically a list of
currently effective hazardous material highway route designations.

(d) DispuUTE RESOLUTION.—(1) The Secretary shall prescribe
regulations for resolving a dispute related to through highway rout-
ing or to an agreement with a proposed highway route designation,
limitation, or requirement between or among States, political sub-
divisions of different States, or Indian tribes.

(2) A State or Indian tribe involved in a dispute under this
subsection may petition the Secretary to resolve the dispute. The
Secretary shall resolve the dispute not later than one year after re-
ceiving the petition. The resolution shall provide the greatest level
of highway safety without being an unreasonable burden on com-
merce and shall ensure compliance with standards prescribed
under subsection (b) of this section.

(3)(A) After a petition is filed under this subsection, a civil ac-
tion about the subject matter of the dispute may be brought in a
court only after the earlier of—

(i) the day the Secretary issues a final decision; or
(i) the last day of the one-year period beginning on the
day the Secretary receives the petition.

(B) A State or Indian tribe adversely affected by a decision of
the Secretary under this subsection may bring a civil action for ju-
dicial review of the decision in an appropriate district court of the
United States not later than 89 days after the day the decision be-
comes final.

(e) RELATIONSHIP TO OTHER LAWS.—This section and regula-
tions prescribed under this section do not affect sections 31111 and
31113 of this title or section 127 of title 23.

(f) EXISTING RADIOACTIVE MATERIAL ROUTING REGULATIONS.—
The Secretary is not required to amend or again prescribe regula-
tions related to highway routing designations over which radio-
active material may and may not be transported by motor vehicles,
and limitations and requirements related to the routing, that were
in effect on November 16, 1990.

§5113. Unsatisfactory safety rating
See section 31144.

§5114. Air transportation of ionizing radiation material

(a) TRANSPORTING IN AIR COMMERCE.—Material that emits ion-
izing radiation spontaneously may be transported on a passenger-
carrying aircraft in air commerce (as defined in section 40102(a) of
this title) only if the material is intended for a use in, or incident
to, research or medical diagnosis or treatment and does not present
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an unreasonable hazard to health and safety when being prepared
for, and during, transportation.

(b) PROCEDURES.—The Secretary of Transportation shall pre-
scribe procedures for monitoring and enforcing regulations pre-
scribed under this section.

(¢) NONAPPLICATION.—This section does not apply to material
the Secretary decides does not pose a significant hazard to health
or safety when transported because of its low order of radioactivity.

§5115. Training curriculum for the public sector

(a) DEVELOPMENT AND UPDATING.—Not later than November
16, 1992, in coordination with the Director of the Federal Emer-
gency Management Agency, Chairman of the Nuclear Regulatory
Commission, Administrator of the Environmental Protection Agen-
cy, Secretaries of Labor, Energy, and Health and Human Services,
and Director of the National Institute of Environmental Health
Sciences, and using the existing coordinating mechanisms of the
national response team and, for radioactive material, the Federal
Radiological Preparedness Coordinating Committee, the Secretary
of Transportation shall develop and update periodically a cur-
riculum consisting of a list of courses necessary to train public sec-
tor emergency response and preparedness teams. Only in devel-
oping the curriculum, the Secretary of Transportation shall consult
with regional response teams established under the national con-
tingency plan established under section 105 of the Comprehensive
Environmental Response, Compensation, and Liability Act of 1980
(42 U.S.C. 9605), representatives of commissions established under
section 301 of the Emergency Planning and Community Right-To-
Know Act of 1986 (42 U.S.C. 11001), persons (including govern-
mental entities) that provide training for responding to accidents
and incidents involving the transportation of hazardous material,
and representatives of persons that respond to those accidents and
incidents.

(b) REQUIREMENTS.—The curriculum developed under sub-
section (a) of this section—

(1) shall include—

(A) a recommended course of study to train public sec-
tor employees to respond to an accident or incident involv-
ing the transportation of hazardous material and to plan
for those responses;

(B) recommended basic courses and minimum number
of hours of instruction necessary for public sector employ-
ees to be able to respond safely and efficiently to an acci-
dent or incident involving the transportation of hazardous
material and to plan those responses; and

(C) appropriate emergency response training and plan-
ning programs for public sector employees developed under
other United States Government grant programs, includ-
ing those developed with grants made under section 126(g)
of the Superfund Amendments and Reauthorization Act of
1986 (42 U.S.C. 9660a); and
(2) may include recommendations on material appropriate

for use in a recommended basic course described in clause
(1)(B) of this subsection.
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(¢) TRAINING ON COMPLYING WITH LEGAL REQUIREMENTS.—A
recommended basic course described in subsection (b)(1)(B) of this
section shall provide the training necessary for public sector em-
ployees to comply with—

(1) regulations related to hazardous waste operations and
emergency response contained in part 1910 of title 29, Code of
Federal Regulations, prescribed by the Secretary of Labor;

(2) regulations related to worker protection standards for
hazardous waste operations contained in part 311 of title 40,
Code of Federal Regulations, prescribed by the Administrator;
and

(3) standards related to emergency response training pre-
scribed by the National Fire Protection Association.

(d) DISTRIBUTION AND PUBLICATION.—With the national re-
sponse team—

(1) the Director of the Federal Emergency Management
Agency shall distribute the curriculum and any updates to the
curriculum to the regional response teams and all committees
and commissions established under section 301 of the Emer-
gency Planning and Community Right-To-Know Act of 1986
(42 U.S.C. 11001); and

(2) the Secretary of Transportation may publish a list of
programs that uses a course developed under this section for
training public sector employees to respond to an accident or
incident involving the transportation of hazardous material.

§5116. Planning and training grants, monitoring, and re-
view

(a) PLANNING GRANTS.—(1) The Secretary of Transportation
shall make grants to States and Indian tribes—

(A) to develop, improve, and carry out emergency plans
under the Emergency Planning and Community Right-To-
Know Act of 1986 (42 U.S.C. 11001 et seq.), including
ascertaining flow patterns of hazardous material on lands
under the jurisdiction of a State or Indian tribe, and between
lands under the jurisdiction of a State or Indian tribe and
lands of another State or Indian tribe; and

(B) to decide on the need for a regional hazardous material
emergency response team.

(2) The Secretary of Transportation may make a grant to a
State or Indian tribe under paragraph (1) of this subsection in a
fiscal year only if—

(A) the State or Indian tribe certifies that the total amount
the State or Indian tribe expends (except amounts of the
United States Government) to develop, improve, and carry out
emergency plans under the Act will at least equal the average
level of expenditure for the last 2 fiscal years; and

(B) the State agrees to make available at least 75 percent
of the amount of the grant under paragraph (1) of this sub-
section in the fiscal year to local emergency planning commit-
tees established under section 301(c) of the Act (42 U.S.C.
11001(c)) to develop emergency plans under the Act.
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(3)1 A State or Indian tribe receiving a grant under this
subsection shall ensure that planning under the grant is co-
ordinated with emergency planning conducted by adjacent
States and Indian tribes.

(b) TRAINING GRANTS.—(1) The Secretary of Transportation
shall make grants to States and Indian tribes to train public sector
employees to respond to accidents and incidents involving haz-
ardous material.

(2) The Secretary of Transportation may make a grant under
paragraph (1) of this subsection in a fiscal year—

(A) to a State or Indian tribe only if the State or tribe cer-
tifies that the total amount the State or tribe expends (except
amounts of the Government) to train public sector employees
to respond to an accident or incident involving hazardous ma-
terial will at least equal the average level of expenditure for
the last 2 fiscal years;

(B) to a State or Indian tribe only if the State or tribe
makes an agreement with the Secretary that the State or tribe
will use in that fiscal year, for training public sector employees
to respond to an accident or incident involving hazardous
material—

(i) a course developed or identified under section 5115
of this title; or

(i1) another course the Secretary decides is consistent
with the objectives of this section; and

(C) to a State only if the State agrees to make available
at least 75 percent of the amount of the grant under paragraph
(1) of this subsection in the fiscal year for training public sec-
tor employees a political subdivision of the State employs or
uses.

(3) A grant under this subsection may be used—

(A) to pay—

(i) the tuition costs of public sector employees being
trained;

(ii) travel expenses of those employees to and from the
training facility;

(iii) room and board of those employees when at the
training facility; and

(iv) travel expenses of individuals providing the train-

ing;

(B) by the State, political subdivision, or Indian tribe to
provide the training; and

(C) to make an agreement the Secretary of Transportation
approves authorizing a person (including an authority of a
State or political subdivision of a State or Indian tribe) to pro-
vide the training—

(i) if the agreement allows the Secretary and the State
or tribe to conduct random examinations, inspections, and
audits of the training without prior notice; and

(ii) if the State or tribe conducts at least one on-site
observation of the training each year.

(4) The Secretary of Transportation shall allocate amounts
made available for grants under this subsection for a fiscal year

1Margin so in law.
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among eligible States and Indian tribes based on the needs of the
States and tribes for emergency response training. In making a de-
cision about those needs, the Secretary shall consider—

(A) the number of hazardous material facilities in the

State or on land under the jurisdiction of the tribe;

(B) the types and amounts of hazardous material trans-
ported in the State or on that land;

(C) whether the State or tribe imposes and collects a fee
on transporting hazardous material,

(D) whether the fee is used only to carry out a purpose re-
lated to transporting hazardous material; and

(E) other factors the Secretary decides are appropriate to
carry out this subsection.

(¢) CoMPLIANCE WITH CERTAIN LAW.—The Secretary of Trans-
portation may make a grant to a State under this section in a fiscal
year only if the State certifies that the State complies with sections
301 and 303 of the Emergency Planning and Community Right-To-
Know Act of 1986 (42 U.S.C. 11001, 11003).

(d) APPLICATIONS.—A State or Indian tribe interested in receiv-
ing a grant under this section shall submit an application to the
Secretary of Transportation. The application must be submitted at
the time, and contain information, the Secretary requires by regu-
lation to carry out the objectives of this section.

(e) GOVERNMENT'S SHARE OF COSTS.—A grant under this sec-
tion is for 80 percent of the cost the State or Indian tribe incurs
in the fiscal year to carry out the activity for which the grant is
made. Amounts of the State or tribe under subsections (a)(2)(A)
and (b)(2)(A) of this section are not part of the non-Government
share under this subsection.

(f) MONITORING AND TECHNICAL ASSISTANCE.—In coordination
with the Secretaries of Transportation and Energy, Administrator
of the Environmental Protection Agency, and Director of the Na-
tional Institute of Environmental Health Sciences, the Director of
the Federal Emergency Management Agency shall monitor public
sector emergency response planning and training for an accident or
incident involving hazardous material. Considering the results of
the monitoring, the Secretaries, Administrator, and Directors each
shall provide technical assistance to a State, political subdivision of
a State, or Indian tribe for carrying out emergency response train-
ing and planning for an accident or incident involving hazardous
material and shall coordinate the assistance using the existing co-
ordinating mechanisms of the national response team and, for ra-
dioactive material, the Federal Radiological Preparedness Coordi-
nating Committee.

(g) DELEGATION OF AUTHORITY.—To minimize administrative
costs and to coordinate Government grant programs for emergency
response training and planning, the Secretary of Transportation
may delegate to the Directors of the Federal Emergency Manage-
ment Agency and National Institute of Environmental Health
Sciences, Chairman of the Nuclear Regulatory Commission, Admin-
istrator of the Environmental Protection Agency, and Secretaries of
Labor and Energy any of the following:

(1) authority to receive applications for grants under this
section.
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(2) authority to review applications for technical compli-
ance with this section.

(3) authority to review applications to recommend approval
or disapproval.

(4) any other ministerial duty associated with grants
under this section.

(h) MINIMIZING DUPLICATION OF EFFORT AND EXPENSES.—The
Secretaries of Transportation, Labor, and Energy, Directors of the
Federal Emergency Management Agency and National Institute of
Environmental Health Sciences, Chairman of the Nuclear Regu-
latory Commission, and Administrator of the Environmental Pro-
tection Agency shall review periodically, with the head of each de-
partment, agency, or instrumentality of the Government, all emer-
gency response and preparedness training programs of that depart-
ment, agency, or instrumentality to minimize duplication of effort
and expense of the department, agency, or instrumentality in car-
rying out the programs and shall take necessary action to minimize
duplication.

(i) ANNUAL REGISTRATION FEE ACCOUNT AND ITS USES.—The
Secretary of the Treasury shall establish an account in the Treas-
ury into which the Secretary of the Treasury shall deposit amounts
the Secretary of Transportation collects under section 5108(g)(2)(A)
of this title and transfers to the Secretary of the Treasury under
section 5108(g)(2)(C) of this title. Without further appropriation,
amounts in the account are available—

(1) to make grants under this section;

(2) to monitor and provide technical assistance under sub-
section (f) of this section; and

(3) to pay administrative costs of carrying out this section
and sections 5108(g)(2) and 5115 of this title, except that not
more than 10 percent of the amounts made available from the
account in a fiscal year may be used to pay those costs.

(j) SUPPLEMENTAL TRAINING GRANTS.—

(1) In order to further the purposes of subsection (b), the
Secretary shall, subject to the availability of funds, make
grants to national nonprofit employee organizations engaged
solely in fighting fires for the purpose of training instructors
to conduct hazardous materials response training programs for
individuals with statutory responsibility to respond to haz-
ardous materials accidents and incidents.

(2) For the purposes of this subsection the Secretary, after
consultation with interested organizations, shall—

(A) identify regions or locations in which fire depart-
ments or other organizations which provide emergency re-
sponse to hazardous materials transportation accidents
ang incidents are in need of hazardous materials training;
an

(B) prioritize such needs and develop a means for
identifying additional specific training needs.

(3) Funds granted to an organization under this subsection
shall only be used—

(A) to train instructors to conduct hazardous materials
response training programs;

(B) to purchase training equipment used exclusively to
train instructors to conduct such training programs; and
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(C) to disseminate such information and materials as
are necessary for the conduct of such training programs.

(4) The Secretary may only make a grant to an organiza-
tion under this subsection in a fiscal year if the organization
enters into an agreement with the Secretary to train instruc-
tors to conduct hazardous materials response training pro-
grams in such fiscal year that will use—

(A) a course or courses developed or identified under
section 5115 of this title; or

(B) other courses which the Secretary determines are
consistent with the objectives of this subsection;

for training individuals with statutory responsibility to respond

to accidents and incidents involving hazardous materials. Such

agreement also shall provide that training courses shall be
open to all such individuals on a nondiscriminatory basis.

(5) The Secretary may impose such additional terms and
conditions on grants to be made under this subsection as the
Secretary determines are necessary to protect the interests of
the United States and to carry out the objectives of this sub-
section.

(k) REPORTS.—Not later than September 30, 1997, the Sec-
retary shall submit to Congress a report on the allocation and uses
of training grants authorized under subsection (b) for fiscal year
1993 through fiscal year 1996 and grants authorized under sub-
section (j) and section 5107 for fiscal years 1995 and 1996. Such re-
port shall identify the ultimate recipients of training grants and in-
clude a detailed accounting of all grant expenditures by grant re-
cipients, the number of persons trained under the grant programs,
and an evaluation of the efficacy of training programs carried out.

§5117. Exemptions and exclusions

(a) AUTHORITY To EXEMPT.—(1) As provided under procedures
prescribed by regulation, the Secretary of Transportation may issue
an exemption from this chapter or a regulation prescribed under
section 5103(b), 5104, 5110, or 5112 of this title to a person trans-
porting, or causing to be transported, hazardous material in a way
that achieves a safety level—

(A) at least equal to the safety level required under this
chapter; or
(B) consistent with the public interest and this chapter, if

a required safety level does not exist.

(2) An exemption under this subsection is effective for not more
than 2 years and may be renewed on application to the Secretary.

(b) APPLICATIONS.—When applying for an exemption or re-
newal of an exemption under this section, the person must provide
a safety analysis prescribed by the Secretary that justifies the ex-
emption. The Secretary shall publish in the Federal Register notice
that an application for an exemption has been filed and shall give
the public an opportunity to inspect the safety analysis and com-
ment on the application. This subsection does not require the re-
lease of information protected by law from public disclosure.

(¢) AppLICATIONS To BE DeALT WITH PROMPTLY.—The Sec-
retary shall issue or renew the exemption for which an application
was filed or deny such issuance or renewal within 180 days after
the first day of the month following the date of the filing of such
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application, or the Secretary shall publish a statement in the Fed-
eral Register of the reason why the Secretary’s decision on the ex-
emption is delayed, along with an estimate of the additional time
necessary before the decision is made.

(d) ExcLusioNs.—(1) The Secretary shall exclude, in any part,
from this chapter and regulations prescribed under this chapter—

(A) a public vessel (as defined in section 2101 of title 46);

(B) a vessel exempted under section 3702 of title 46 from
chapter 37 of title 46; and

(C) a vessel to the extent it is regulated under the Ports
and Waterways Safety Act of 1972 (33 U.S.C. 1221 et seq.).

(2) This chapter and regulations prescribed under this chapter
do not prohibit—

(A) or regulate transportation of a firearm (as defined in
section 232 of title 18), or ammunition for a firearm, by an in-
dividual for personal use; or

(B) transportation of a firearm or ammunition in com-
merce.

(e) LIMITATION ON AUTHORITY.—Unless the Secretary decides
that an emergency exists, an exemption or renewal granted under
this section is the only way a person subject to this chapter may
be exempt from this chapter.

§5118. Inspectors

(a) GENERAL REQUIREMENT.—The Secretary of Transportation
shall maintain the employment of 30 hazardous material safety in-
spectors more than the total number of safety inspectors authorized
for the fiscal year that ended September 30, 1990, for the Federal
Railroad Administration, the Federal Highway Administration, and
the Research and Special Programs Administration.

(b) ALLOCATION TO PROMOTE SAFETY IN TRANSPORTING RADIO-
ACTIVE MATERIAL.—(1) The Secretary shall ensure that 10 of the 30
additional inspectors focus on promoting safety in transporting ra-
dioactive material, as defined by the Secretary, including
inspecting—

(A) at the place of origin, shipments of high-level radio-
active waste or nuclear spent material (as those terms are de-
fined in section 5105(a) of this title); and

(B) to the maximum extent practicable shipments of radio-
active material that are not high-level radioactive waste or nu-
clear spent material.

(2) In carrying out their duties, those 10 additional inspectors
shall cooperate to the greatest extent possible with safety inspec-
tors of the Nuclear Regulatory Commission and appropriate State
and local government officials.

(3) Those 10 additional inspectors shall be allocated as follows:

(A) one to the Research and Special Programs Administra-
tion.

(B) 3 to the Federal Railroad Administration.

(C) 3 to the Federal Highway Administration.

(D) the other 3 among the administrations referred to in
clauses (A)—(C) of this paragraph as the Secretary decides.

(c) ALLOCATION OF OTHER INSPECTORS.—The Secretary shall
allocate, as the Secretary decides, the 20 additional inspectors au-
thorized under this section and not allocated under subsection (b)
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of this section among the administrations referred to in subsection
(b)(3)(A)—(C) of this section.

§5119. Uniform forms and procedures

(a) WORKING GROUP.—The Secretary of Transportation shall
establish a working group of State and local government officials,
including representatives of the National Governors’ Association,
the National Association of Counties, the National League of Cities,
the United States Conference of Mayors, and the National Con-
ference of State Legislatures. The purposes of the working group
are—

(1) to establish uniform forms and procedures for a State—

(A) to register persons that transport or cause to be
transported hazardous material by motor vehicle in the

State; and

(B) to allow the transportation of hazardous material
in the State; and

(2) to decide whether to limit the filing of any State reg-
istration and permit forms and collection of filing fees to the
State in which the person resides or has its principal place of
business.

(b) CONSULTATION AND REPORTING.—The working group—

(1) shall consult with persons subject to registration and
permit requirements described in subsection (a) of this section;
and

(2) not later than November 16, 1993, shall submit to the
Secretary, the Committee on Commerce, Science, and Trans-
portation of the Senate, and the Committee on Transportation
and Infrastructure of the House of Representatives a final re-
port that contains—

(A) a detailed statement of its findings and conclu-
sions; and

(B) its joint recommendations on the matters referred
to in subsection (a) of this section.

(¢) REGULATIONS ON RECOMMENDATIONS.—(1) The Secretary
shall prescribe regulations to carry out the recommendations con-
tained in the report submitted under subsection (b) of this section
with which the Secretary agrees. The regulations shall be pre-
scribed by the later of the last day of the 3-year period beginning
on the date the working group submitted its report or the last day
of the 90-day period beginning on the date on which at least 26
States adopt all of the recommendations of the report. A regulation
prescribed under this subsection may not define or limit the
amount of a fee a State may impose or collect.

(2) A regulation prescribed under this subsection takes effect
one year after it is prescribed. The Secretary may extend the one-
year period for an additional year for good cause. After a regulation
is effective, a State may establish, maintain, or enforce a require-
ment related to the same subject matter only if the requirement is
the same as the regulation.

(3) In consultation with the working group, the Secretary shall
develop a procedure to eliminate differences in how States carry
out a regulation prescribed under this subsection.
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(d) RELATIONSHIP TO OTHER LAWS.—The Federal Advisory
Committee Act (5 App. U.S.C.) does not apply to the working

group.

§5120. International uniformity of standards and require-
ments

(a) PARTICIPATION IN INTERNATIONAL FORUMS.—Subject to
guidance and direction from the Secretary of State, the Secretary
of Transportation shall participate in international forums that es-
tablish or recommend mandatory standards and requirements for
transporting hazardous material in international commerce.

(b) CONSULTATION.—The Secretary of Transportation may con-
sult with interested authorities to ensure that, to the extent prac-
ticable, regulations the Secretary prescribes under sections 5103(b),
5104, 5110, and 5112 of this title are consistent with standards re-
lated to transporting hazardous material that international au-
thorities adopt.

(c) DIFFERENCES WITH INTERNATIONAL STANDARDS AND RE-
QUIREMENTS.—This section—

(1) does not require the Secretary of Transportation to pre-
scribe a standard identical to a standard adopted by an inter-
national authority if the Secretary decides the standard is un-
necessary or unsafe; and

(2) does not prohibit the Secretary from prescribing a safe-
ty requirement more stringent than a requirement included in
a standard adopted by an international authority if the Sec-
retary decides the requirement is necessary in the public inter-
est.

§5121. Administrative

(a) GENERAL AUTHORITY.—To carry out this chapter, the Sec-
retary of Transportation may investigate, make reports, issue sub-
penas, conduct hearings, require the production of records and
property, take depositions, and conduct research, development,
demonstration, and training activities. After notice and an oppor-
tunity for a hearing, the Secretary may issue an order requiring
compliance with this chapter or a regulation prescribed under this
chapter.

(b) RECORDS, REPORTS, AND INFORMATION.—A person subject to
this chapter shall—

(1) maintain records, make reports, and provide informa-
tion the Secretary by regulation or order requires; and

(2) make the records, reports, and information available
when the Secretary requests.

(¢) INSPECTION.—(1) The Secretary may authorize an officer,
employee, or agent to inspect, at a reasonable time and in a reason-
able way, records and property related to—

(A) manufacturing, fabricating, marking, maintaining, re-
conditioning, repairing, testing, or distributing a packaging or

a container for use by a person in transporting hazardous ma-

terial in commerce; or

(B) the transportation of hazardous material in commerce.

(2) An officer, employee, or agent under this subsection shall

display proper credentials when requested.
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(d) FACILITY, STAFF, AND REPORTING SYSTEM ON RISKS, EMER-
GENCIES, AND ACTIONS.—(1) The Secretary shall—

(A) maintain a facility and technical staff sufficient to pro-
vide, within the United States Government, the capability of
evaluating a risk related to the transportation of hazardous
material and material alleged to be hazardous;

(B) maintain a central reporting system and information
center capable of providing information and advice to law en-
forcement and firefighting personnel, other interested individ-
uals, and officers and employees of the Government and State
and local governments on meeting an emergency related to the
transportation of hazardous material; and

(C) conduct a continuous review on all aspects of trans-
porting hazardous material to decide on and take appropriate
actions to ensure safe transportation of hazardous material.

(2) Paragraph (1) of this subsection does not prevent the Sec-
retary from making a contract with a private entity for use of a
supplemental reporting system and information center operated
and maintained by the contractor.

(e) REPORT.—The Secretary shall, once every 2 years, prepare
and submit to the President for transmittal to the Congress a com-
prehensive report on the transportation of hazardous materials
during the preceding 2 calendar years. The report shall include—

(1) a statistical compilation of accidents and casualties re-
lated to the transportation of hazardous material;

(2) a list and summary of applicable Government regula-
tions, criteria, orders, and exemptions;

(3) a summary of the basis for each exemption;

(4) an evaluation of the effectiveness of enforcement activi-
ties and the degree of voluntary compliance with regulations;

(5) a summary of outstanding problems in carrying out
this chapter in order of priority; and

(6) recommendations for appropriate legislation.

§5122. Enforcement

(a) GENERAL.—At the request of the Secretary of Transpor-
tation, the Attorney General may bring a civil action in an appro-
priate district court of the United States to enforce this chapter or
a regulation prescribed or order issued under this chapter. The
court may award appropriate relief, including punitive damages.

(b) IMMINENT HAZARDS.—(1) If the Secretary has reason to be-
lieve that an imminent hazard exists, the Secretary may bring a
civil action in an appropriate district court of the United States—

(A) to suspend or restrict the transportation of the haz-
ardous material responsible for the hazard; or
(B) to eliminate or ameliorate the hazard.

(2) On request of the Secretary, the Attorney General shall
bring an action under paragraph (1) of this subsection.

(¢) WITHHOLDING OF CLEARANCE.—(1) If any owner, operator,
or individual in charge of a vessel is liable for a civil penalty under
section 5123 of this title or for a fine under section 5124 of this
title, or if reasonable cause exists to believe that such owner, oper-
ator, or individual in charge may be subject to such a civil penalty
or fine, the Secretary of the Treasury, upon the request of the Sec-
retary, shall with respect to such vessel refuse or revoke any clear-
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ance required by section 4197 of the Revised Statutes of the United
States (46 App. U.S.C. 91).

(2) Clearance refused or revoked under this subsection may be
granted upon the filing of a bond or other surety satisfactory to the
Secretary.

§5123. Civil penalty

(a) PENALTY.—(1) A person that knowingly violates this chap-
ter or a regulation prescribed or order issued under this chapter is
liable to the United States Government for a civil penalty of at
least $250 but not more than $25,000 for each violation. A person
acts knowingly when—

(A) the person has actual knowledge of the facts giving rise
to the violation; or

(B) a reasonable person acting in the circumstances and
exercising reasonable care would have that knowledge.

(2) A separate violation occurs for each day the violation, com-
mitted by a person that transports or causes to be transported haz-
ardous material, continues.

(b) HEARING REQUIREMENT.—The Secretary of Transportation
may find that a person has violated this chapter or a regulation
prescribed under this chapter only after notice and an opportunity
for a hearing. The Secretary shall impose a penalty under this sec-
tilon by giving the person written notice of the amount of the pen-
alty.

(¢) PENALTY CONSIDERATIONS.—In determining the amount of
a civil penalty under this section, the Secretary shall consider—

(1) the nature, circumstances, extent, and gravity of the
violation;

(2) with respect to the violator, the degree of culpability,
any history of prior violations, the ability to pay, and any effect
on the ability to continue to do business; and

(3) other matters that justice requires.

(d) CrviL AcTioNs To CoLLECT.—The Attorney General may
bring a civil action in an appropriate district court of the United
States to collect a civil penalty under this section.

(e) COMPROMISE.—The Secretary may compromise the amount
of a civil penalty imposed under this section before referral to the
Attorney General.

(f) SETOFF.—The Government may deduct the amount of a civil
penalty imposed or compromised under this section from amounts
it owes the person liable for the penalty.

(g) DEPOSITING AMOUNTS COLLECTED.—Amounts collected
under this section shall be deposited in the Treasury as miscella-
neous receipts.

§5124. Criminal penalty

A person knowingly violating section 5104(b) of this title or
willfully violating this chapter or a regulation prescribed or order
issued under this chapter shall be fined under title 18, imprisoned
for not more than 5 years, or both.

§5125. Preemption

(a) GENERAL.—Except as provided in subsections (b), (c), and
(e) of this section and unless authorized by another law of the
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United States, a requirement of a State, political subdivision of a
State, or Indian tribe is preempted if—

(1) complying with a requirement of the State, political
subdivision, or tribe and a requirement of this chapter or a
regulation prescribed under this chapter is not possible; or

(2) the requirement of the State, political subdivision, or
tribe, as applied or enforced, is an obstacle to accomplishing
and carrying out this chapter or a regulation prescribed under
this chapter.

(b) SUBSTANTIVE DIFFERENCES.—(1) Except as provided in sub-
section (c) of this section and unless authorized by another law of
the United States, a law, regulation, order, or other requirement of
a State, political subdivision of a State, or Indian tribe about any
of the following subjects, that is not substantively the same as a
provision of this chapter or a regulation prescribed under this
chapter, is preempted:

(A) the designation, description, and classification of haz-
ardous material.

(B) the packing, repacking, handling, labeling, marking,
and placarding of hazardous material.

(C) the preparation, execution, and use of shipping docu-
ments related to hazardous material and requirements related
to the number, contents, and placement of those documents.

(D) the written notification, recording, and reporting of the
unintentional release in transportation of hazardous material.

(E) the design, manufacturing, fabricating, marking, main-
tenance, reconditioning, repairing, or testing of a packaging or
a container represented, marked, certified, or sold as qualified
for use in transporting hazardous material.

(2) If the Secretary of Transportation prescribes or has pre-
scribed under section 5103(b), 5104, 5110, or 5112 of this title or
prior comparable provision of law a regulation or standard related
to a subject referred to in paragraph (1) of this subsection, a State,
political subdivision of a State, or Indian tribe may prescribe, issue,
maintain, and enforce only a law, regulation, standard, or order
about the subject that is substantively the same as a provision of
this chapter or a regulation prescribed or order issued under this
chapter. The Secretary shall decide on and publish in the Federal
Register the effective date of section 5103(b) of this title for any
regulation or standard about any of those subjects that the Sec-
retary prescribes after November 16, 1990. However, the effective
date may not be earlier than 90 days after the Secretary prescribes
the regulation or standard nor later than the last day of the 2-year
period beginning on the date the Secretary prescribes the regula-
tion or standard.

(3) If a State, political subdivision of a State, or Indian tribe
imposes a fine or penalty the Secretary decides is appropriate for
a violation related to a subject referred to in paragraph (1) of this
subsection, an additional fine or penalty may not be imposed by
any other authority.

(¢) CoMPLIANCE WITH SECTION 5112(b) REGULATIONS.—(1) Ex-
cept as provided in paragraph (2) of this subsection, after the last
day of the 2-year period beginning on the date a regulation is pre-
scribed under section 5112(b) of this title, a State or Indian tribe
may establish, maintain, or enforce a highway routing designation
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over which hazardous material may or may not be transported by
motor vehicles, or a limitation or requirement related to highway
routing, only if the designation, limitation, or requirement complies
with section 5112(b).

(2)(A) A highway routing designation, limitation, or require-
ment established before the date a regulation is prescribed under
section 5112(b) of this title does not have to comply with section
5112(b)(1)(B), (C), and (F).

(B) This subsection and section 5112 of this title do not require
a State or Indian tribe to comply with section 5112(b)(1)(I) if the
highway routing designation, limitation, or requirement was estab-
lished before November 16, 1990.

(C) The Secretary may allow a highway routing designation,
limitation, or requirement to continue in effect until a dispute re-
lated to the designation, limitation, or requirement is resolved
under section 5112(d) of this title.

(d) DEcCISIONS ON PREEMPTION.—(1) A person (including a
State, political subdivision of a State, or Indian tribe) directly af-
fected by a requirement of a State, political subdivision, or tribe
may apply to the Secretary, as provided by regulations prescribed
by the Secretary, for a decision on whether the requirement is pre-
empted by subsection (a), (b)(1), or (c) of this section. The Secretary
shall publish notice of the application in the Federal Register. The
Secretary shall issue a decision on an application for a determina-
tion within 180 days after the date of the publication of the notice
of having received such application, or the Secretary shall publish
a statement in the Federal Register of the reason why the Sec-
retary’s decision on the application is delayed, along with an esti-
mate of the additional time necessary before the decision is made.
After notice is published, an applicant may not seek judicial relief
on the same or substantially the same issue until the Secretary
takes final action on the application or until 180 days after the ap-
plication is filed, whichever occurs first.

(2) After consulting with States, political subdivisions of
States, and Indian tribes, the Secretary shall prescribe regulations
for carrying out paragraph (1) of this subsection.

(8) Subsection (a) of this section does not prevent a State, polit-
ical subdivision of a State, or Indian tribe, or another person di-
rectly affected by a requirement, from seeking a decision on pre-
emption from a court of competent jurisdiction instead of applying
to the Secretary under paragraph (1) of this subsection.

(e) WAIVER OF PREEMPTION.—A State, political subdivision of a
State, or Indian tribe may apply to the Secretary for a waiver of
preemption of a requirement the State, political subdivision, or
tribe acknowledges is preempted by subsection (a), (b)(1), or (c) of
this section. Under a procedure the Secretary prescribes by regula-
tion, the Secretary may waive preemption on deciding the
requirement—

(1) provides the public at least as much protection as do
requirements of this chapter and regulations prescribed under
this chapter; and

(2) is not an unreasonable burden on commerce.

(f) JupiciAL REVIEW.—A party to a proceeding under sub-
section (d) or (e) of this section may bring a civil action in an ap-
propriate district court of the United States for judicial review of
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the decision of the Secretary not later than 60 days after the deci-
sion becomes final.

(g) FEES.—(1) A State, political subdivision of a State, or In-
dian tribe may impose a fee related to transporting hazardous ma-
terial only if the fee is fair and used for a purpose related to trans-
porting hazardous material, including enforcement and planning,
developing, and maintaining a capability for emergency response.

(2)1 A State or political subdivision thereof or Indian tribe
that levies a fee in connection with the transportation of haz-
ardous materials shall, upon the Secretary’s request, report to
the Secretary on—

(A) the basis on which the fee is levied upon persons
involved in such transportation;

(B) the purposes for which the revenues from the fee
are used,;

(C) the annual total amount of the revenues collected
from the fee; and

(D) such other matters as the Secretary requests.

§5126. Relationship to other laws

(a) CONTRACTS.—A person under contract with a department,
agency, or instrumentality of the United States Government that
transports or causes to be transported hazardous material, or man-
ufactures, fabricates, marks, maintains, reconditions, repairs, or
tests a package or container that the person represents, marks, cer-
tifies, or sells as qualified for use in transporting hazardous mate-
rial must comply with this chapter, regulations prescribed and or-
ders issued under this chapter, and all other requirements of the
Government, State and local governments, and Indian tribes (ex-
cept a requirement preempted by a law of the United States) in the
same way and to the same extent that any person engaging in that
transportation, manufacturing, fabricating, marking, maintenance,
reconditioning, repairing, or testing that is in or affects commerce
must comply with the provision, regulation, order, or requirement.

(b) NONAPPLICATION.—This chapter does not apply to—

(1) a pipeline subject to regulation under chapter 601 of
this title; or

(2) any matter that is subject to the postal laws and regu-
lations of the United States under this chapter or title 18 or

39.

§5127. Authorization of appropriations

(a) GENERAL.—Not more than $18,000,000 may be appro-
riated to the Secretary of Transportation for fiscal year 1993,
518,000,000 for fiscal year 1994, $18,540,000 for fiscal year 1995,
$19,100,000 for fiscal year 1996, and $19,670,000 for fiscal year
1997 to carry out this chapter (except sections 5107(e), 5108(g)(2),
5113, 5115, 5116, and 5119).

(b) TRAINING OF HAZMAT EMPLOYEE INSTRUCTORS.—(1)2 There
is authorized to be appropriated to the Secretary $3,000,000 for
each of fiscal years 1995, 1996, 1997, and 1998 to carry out sec-
tion 5107(e).

1Margin so in law.
2 See sections 119(b)(1) and (c)(4) of P.L. 103-311.
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(2)(A)1 There shall be available to the Secretary for car-
rying out section 5116(j), from amounts in the account estab-
lished pursuant to section 5116(3), $250,000 for each of fiscal
years 1995, 1996, 1997, and 1998.

(B) In addition to amounts made available under subpara-
graph (A), there is authorized to be appropriated to the Sec-
retary for carrying out section 5116(j) $1,000,000 for each of
the fiscal years 1995, 1996, 1997, and 1998.

(¢) TRAINING CURRICULUM.—(1) Not more than $1,000,000 is
available to the Secretary of Transportation from the account es-
tablished under section 5116(1) of this title for each of the fiscal
years ending September 30, 1993-1998, to carry out section 5115
of this title.

(2) The Secretary of Transportation may transfer to the Direc-
tor of the Federal Emergency Management Agency from amounts
available under this subsection amounts necessary to carry out sec-
tion 5115(d)(1) of this title.

(d) PLANNING AND TRAINING.—(1) Not more than $5,000,000 is
available to the Secretary of Transportation from the account es-
tablished under section 5116(1) of this title for each of the fiscal
years ending September 30, 1993-1998, to carry out section 5116(a)
of this title.

(2) Not more than $7,800,000 is available to the Secretary of
Transportation from the account established under section 5116()
of this title for each of the fiscal years ending September 30, 1993—
1998, to carry out section 5116(b) of this title.

(3) Not more than the following amounts are available from
the account established under section 5116(i) of this title for each
of the fiscal years ending September 30, 1993-1998, to carry out
section 5116(f) of this title:

(A) $750,000 each to the Secretaries of Transportation and
Energy, Administrator of the Environmental Protection Agen-
cy, and Director of the Federal Emergency Management Agen-
cy.

(B) $200,000 to the Director of the National Institute of

Environmental Health Sciences.

(e) UNIFORM FORMS AND PROCEDURES.—Not more than
$400,000 may be appropriated to the Secretary of Transportation
for the fiscal year ending September 30, 1993, to carry out section
5119 of this title.

(f) CREDITS TO APPROPRIATIONS.—The Secretary of Transpor-
tation may credit to any appropriation to carry out this chapter an
amount received from a State, Indian tribe, or other public author-
ity or private entity for expenses the Secretary incurs in providing
training to the State, authority, or entity.

(g) AVAILABILITY OF AMOUNTS.—Amounts available under sub-
sections (c)—(e) of this section remain available until expended.

* * * & * * *

1Margin so in law.
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* * *k & * * *k

CHAPTER 303—NATIONAL DRIVER REGISTER

* * * & * * *

§30305. Access to Register information

(a) EE
(b) REQUESTS To OBTAIN INFORMATION.—(1) * * *
ES £ ES ES ES £ ES

(8) An individual who is seeking employment by an air carrier
as a pilot may request the chief driver licensing official of a State
to provide information about the individual under subsection (a) of
this section to the prospective employer of the individual or to the
Secretary of Transportation. Information may not be obtained from
the National Driver Register under this subsection if the informa-
tion was entered in the Register more than 5 years before the re-
quest unless the information is about a revocation or suspension
still in effect on the date of the request.

* * *k & * * *k
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1So0 in law. The item in the chapter analysis for chapter 483, as added by section 118(c)(2)
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PART A—AIR COMMERCE AND SAFETY

SUBPART I—GENERAL
CHAPTER 401—GENERAL PROVISIONS

Sec.

40101. Policy.

40102. Definitions.

40103. Sovereignty and use of airspace.

40104. Promotion of civil aeronautics and safety of air commerce.
40105. International negotiations, agreements, and obligations.
40106. Emergency powers.

40107. Presidential transfers.

40108. Training schools.

40109. Authority to exempt.

40110. General procurement authority.

40111. Multiyear procurement contracts for services and related items.
40112. Multiyear procurement contracts for property.

40113. Administrative.

40114. Reports and records.

40115. Withholding information.

40116. State taxation.

40117. Passenger facility fees.

40118. Government-financed air transportation.

40119. Security and research and development activities.

40120. Relationship to other laws.

40121. Air traffic control modernization reviews.

40122. Federal Aviation Administration personnel management system.
40123. Protection of voluntarily submitted information.

40124. Interstate agreements for airport facilities.

40125. Qualifications for public aircraft status.

40126. Severable services contracts for periods crossing fiscal years.
40127. Prohibitions on discrimination.

40128. Overflights of national parks.

§40101. Policy

(a) EcoNnoMIC REGULATION.—In carrying out subpart II of this
part and those provisions of subpart IV applicable in carrying out
subpart II, the Secretary of Transportation shall consider the fol-
lowing matters, among others, as being in the public interest and
consistent with public convenience and necessity:

(1) assigning and maintaining safety as the highest pri-
ority in air commerce.

(2) before authorizing new air transportation services,
evaluating the safety implications of those services.

(3) preventing deterioration in established safety proce-
dures, recognizing the clear intent, encouragement, and dedica-
tion of Congress to further the highest degree of safety in air
transportation and air commerce, and to maintain the safety
vigilance that has evolved in air transportation and air com-
merce and has come to be expected by the traveling and ship-
ping public.

(4) the availability of a variety of adequate, economic, effi-
cient, and low-priced services without unreasonable discrimina-
tion or unfair or deceptive practices.

(5) coordinating transportation by, and improving relations
among, air carriers, and encouraging fair wages and working
conditions.

(6) placing maximum reliance on competitive market forces
and on actual and potential competition—
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(A) to provide the needed air transportation system;
and

(B) to encourage efficient and well-managed air car-
riers to earn adequate profits and attract capital, consid-
ering any material differences between interstate air
transportation and foreign air transportation.

(7) developing and maintaining a sound regulatory system
that is responsive to the needs of the public and in which deci-
sions are reached promptly to make it easier to adapt the air
transportation system to the present and future needs of—

(A) the commerce of the United States;

(B) the United States Postal Service; and

(C) the national defense.

(8) encouraging air transportation at major urban areas
through secondary or satellite airports if consistent with re-
gional airport plans of regional and local authorities, and if en-
dorsed by appropriate State authorities—

(A) encouraging the transportation by air carriers that
provide, in a specific market, transportation exclusively at
those airports; and

(B) fostering an environment that allows those car-
riers to establish themselves and develop secondary or sat-
ellite airport services.

(9) preventing unfair, deceptive, predatory, or anticompeti-
tive practices in air transportation.

(10) avoiding unreasonable industry concentration, exces-
sive market domination, monopoly powers, and other condi-
tions that would tend to allow at least one air carrier or for-
eign air carrier unreasonably to increase prices, reduce serv-
ices, or exclude competition in air transportation.

(11) maintaining a complete and convenient system of con-
tinuous scheduled interstate air transportation for small com-
munities and isolated areas with direct financial assistance
from the United States Government when appropriate.

(12) encouraging, developing, and maintaining an air
transportation system relying on actual and potential
competition—

(A) to provide efficiency, innovation, and low prices;
and

(B) to decide on the variety and quality of, and deter-
mine prices for, air transportation services.

(13) encouraging entry into air transportation markets by
new and existing air carriers and the continued strengthening
of small air carriers to ensure a more effective and competitive
airline industry.

(14) promoting, encouraging, and developing civil aero-
nautics and a viable, privately-owned United States air trans-
port industry.

(15) strengthening the competitive position of air carriers
to at least ensure equality with foreign air carriers, including
the attainment of the opportunity for air carriers to maintain
and increase their profitability in foreign air transportation.

(16) ensuring that consumers in all regions of the United
States, including those in small communities and rural and re-
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mote areas, have access to affordable, regularly scheduled air

service.

(b) ALL-CARGO AIR TRANSPORTATION CONSIDERATIONS.—In car-
rying out subpart II of this part and those provisions of subpart IV
applicable in carrying out subpart II, the Secretary of Transpor-
tation shall consider the following matters, among others and in
addition to the matters referred to in subsection (a) of this section,
as being in the public interest for all-cargo air transportation:

(1) encouraging and developing an expedited all-cargo air
transportation system provided by private enterprise and re-
sponsive to—

(A) the present and future needs of shippers;
(B) the commerce of the United States; and
(C) the national defense.

(2) encouraging and developing an integrated transpor-
tation system relying on competitive market forces to decide
the extent, variety, quality, and price of services provided.

(3) providing services without unreasonable discrimination,
unfair or deceptive practices, or predatory pricing.

(c) GENERAL SAFETY CONSIDERATIONS.—In carrying out sub-
part III of this part and those provisions of subpart IV applicable
in carrying out subpart III, the Administrator of the Federal Avia-
tion Administration shall consider the following matters:

(1) the requirements of national defense and commercial
and general aviation.

(2) the public right of freedom of transit through the navi-
gable airspace.

(d) SAFETY CONSIDERATIONS IN PUBLIC INTEREST.—In carrying
out subpart III of this part and those provisions of subpart IV ap-
plicable in carrying out subpart III, the Administrator shall con-
sider the following matters, among others, as being in the public
interest:

(1) assigning, maintaining, and enhancing safety and secu-
rity as the highest priorities in air commerce.

(2) regulating air commerce in a way that best promotes
safety and fulfills national defense requirements.

(3) encouraging and developing civil aeronautics, including
new aviation technology.

(4) controlling the use of the navigable airspace and regu-
lating civil and military operations in that airspace in the in-
terest of the safety and efficiency of both of those operations.

(5) consolidating research and development for air naviga-
tion facilities and the installation and operation of those facili-
ties.

(6) developing and operating a common system of air traf-
fic control and navigation for military and civil aircraft.

(7) providing assistance to law enforcement agencies in the
enforcement of laws related to regulation of controlled sub-
stances, to the extent consistent with aviation safety.

(e) INTERNATIONAL AIR TRANSPORTATION.—In formulating
United States international air transportation policy, the Secre-
taries of State and Transportation shall develop a negotiating pol-
icy emphasizing the greatest degree of competition compatible with
a well-functioning international air transportation system, includ-
ing the following:



105

SUB. VII, PART A—AIR COMMERCE AND SAFETY Sec. 40102

(1) strengthening the competitive position of air carriers to
ensure at least equality with foreign air carriers, including the
attainment of the opportunity for air carriers to maintain and
increase their profitability in foreign air transportation.

(2) freedom of air carriers and foreign air carriers to offer
prices that correspond to consumer demand.

(3) the fewest possible restrictions on charter air transpor-
tation.

(4) the maximum degree of multiple and permissive inter-
national authority for air carriers so that they will be able to
respond quickly to a shift in market demand.

(5) eliminating operational and marketing restrictions to
the greatest extent possible.

(6) integrating domestic and international air transpor-
tation.

(7) increasing the number of nonstop United States gate-
way cities.

(8) opportunities for carriers of foreign countries to in-
crease their access to places in the United States if exchanged
for benefits of similar magnitude for air carriers or the trav-
eling public with permanent linkage between rights granted
and rights given away.

(9) eliminating discrimination and unfair competitive prac-
tices faced by United States airlines in foreign air transpor-
tation, including—

(A) excessive landing and user fees;

(B) unreasonable ground handling requirements;
(C) unreasonable restrictions on operations;

(D) prohibitions against change of gauge; and
(E) similar restrictive practices.

(10) promoting, encouraging, and developing civil aero-
nautics and a viable, privately-owned United States air trans-
port industry.

(f) STRENGTHENING COMPETITION.—In selecting an air carrier

to provide foreign air transportation from among competing appli-
cants, the Secretary of Transportation shall consider, in addition to
the matters specified in subsections (a) and (b) of this section, the
strengthening of competition among air carriers operating in the
United States to prevent unreasonable concentration in the air car-
rier industry.

§40102. Definitions

(a) GENERAL DEFINITIONS.—In this part—

(1) “aeronautics” means the science and art of flight.

(2) “air carrier” means a citizen of the United States un-
dertaking by any means, directly or indirectly, to provide air
transportation.

(3) “air commerce” means foreign air commerce, interstate
air commerce, the transportation of mail by aircraft, the oper-
ation of aircraft within the limits of a Federal airway, or the
operation of aircraft that directly affects, or may endanger
safety in, foreign or interstate air commerce.

(4) “air navigation facility” means a facility used, available
for use, or designed for use, in aid of air navigation,
including—
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(A) a landing area;

(B) a light;

(C) apparatus or equipment for distributing weather
information, signaling, radio-directional finding, or radio or
other electromagnetic communication; and

(D) another structure or mechanism for guiding or
controlling flight in the air or the landing and takeoff of
aircraft.

(5) “air transportation” means foreign air transportation,
interstate air transportation, or the transportation of mail by
aircraft.

(6) “aircraft” means any contrivance invented, used, or de-
signed to navigate, or fly in, the air.

(7) “aircraft engine” means an engine used, or intended to
be used, to propel an aircraft, including a part, appurtenance,
and accessory of the engine, except a propeller.

(8) “airman” means an individual—

(A) in command, or as pilot, mechanic, or member of
the crew, who navigates aircraft when under way;

(B) except to the extent the Administrator of the Fed-
eral Aviation Administration may provide otherwise for in-
dividuals employed outside the United States, who is di-
rectly in charge of inspecting, maintaining, overhauling, or
repairing aircraft, aircraft engines, propellers, or appli-
ances; or

(C) who serves as an aircraft dispatcher or air traffic
control-tower operator.

(9) “airport” means a landing area used regularly by air-
craft for receiving or discharging passengers or cargo.

(10) “all-cargo air transportation” means the transpor-
tation by aircraft in interstate air transportation of only prop-
erty or only mail, or both.

(11) “appliance” means an instrument, equipment, appa-
ratus, a part, an appurtenance, or an accessory used, capable
of being used, or intended to be used, in operating or control-
ling aircraft in flight, including a parachute, communication
equipment, and another mechanism installed in or attached to
aircraft during flight, and not a part of an aircraft, aircraft en-
gine, or propeller.

(12) “cargo” means property, mail, or both.

(13) “charter air carrier” means an air carrier holding a
certificate of public convenience and necessity that authorizes
it to provide charter air transportation.

(14) “charter air transportation” means charter trips in air
transportation authorized under this part.

(15) “citizen of the United States” means—

(A) an individual who is a citizen of the United States;

(B) a partnership each of whose partners is an indi-
vidual who is a citizen of the United States; or

(C) a corporation or association organized under the
laws of the United States or a State, the District of Colum-
bia, or a territory or possession of the United States, of
which the president and at least two-thirds of the board of
directors and other managing officers are citizens of the
United States, and in which at least 75 percent of the vot-
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ing interest is owned or controlled by persons that are citi-

zens of the United States.

f(16) “civil aircraft” means an aircraft except a public air-
craft.

(17) “civil aircraft of the United States” means an aircraft
registered under chapter 441 of this title.

(18) “conditional sales contract” means a contract—

(A) for the sale of an aircraft, aircraft engine, pro-
peller, appliance, or spare part, under which the buyer
takes possession of the property but title to the property
vests in the buyer at a later time on—

(1) paying any part of the purchase price;
(i1) performing another condition; or
(iii) the happening of a contingency; or

(B) to bail or lease an aircraft, aircraft engine, pro-
%)eller, appliance, or spare part, under which the bailee or
essee—

(i) agrees to pay an amount substantially equal to
the value of the property; and

(i) is to become, or has the option of becoming,
the owner of the property on complying with the con-
tract.

(19) “conveyance” means an instrument, including a condi-
tional sales contract, affecting title to, or an interest in, prop-
erty.

(20) “Federal airway” means a part of the navigable air-
space that the Administrator designates as a Federal airway.

(21) “foreign air carrier” means a person, not a citizen of
the United States, undertaking by any means, directly or indi-
rectly, to provide foreign air transportation.

(22) “foreign air commerce” means the transportation of
passengers or property by aircraft for compensation, the trans-
portation of mail by aircraft, or the operation of aircraft in fur-
thering a business or vocation, between a place in the United
States and a place outside the United States when any part of
the transportation or operation is by aircraft.

(23) “foreign air transportation” means the transportation
of passengers or property by aircraft as a common carrier for
compensation, or the transportation of mail by aircraft, be-
tween a place in the United States and a place outside the
United States when any part of the transportation is by air-
craft.

(24) “interstate air commerce” means the transportation of
passengers or property by aircraft for compensation, the trans-
portation of mail by aircraft, or the operation of aircraft in fur-
thering a business or vocation—

(A) between a place in—

(1) a State, territory, or possession of the United

States and a place in the District of Columbia or an-

other State, territory, or possession of the United

States;

(i1) a State and another place in the same State
through the airspace over a place outside the State;

(i1i) the District of Columbia and another place in
the District of Columbia; or
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(iv) a territory or possession of the United States
and another place in the same territory or possession;
and
(B) when any part of the transportation or operation

is by aircraft.

(25) “interstate air transportation” means the transpor-
tation of passengers or property by aircraft as a common car-
rier for compensation, or the transportation of mail by
aircraft—

(A) between a place in—

(1) a State, territory, or possession of the United
States and a place in the District of Columbia or an-
other State, territory, or possession of the United
States;

(i) Hawaii and another place in Hawaii through
the airspace over a place outside Hawaii,

(iii) the District of Columbia and another place in
the District of Columbia; or

(iv) a territory or possession of the United States
and another place in the same territory or possession;
and
(B) when any part of the transportation is by aircraft.

(26) “intrastate air carrier” means a citizen of the United
States undertaking by any means to provide only intrastate air
transportation.

(27) “intrastate air transportation” means the transpor-
tation by a common carrier of passengers or property for com-
pensation, entirely in the same State, by turbojet-powered air-
craft capable of carrying at least 30 passengers.

(28) “landing area” means a place on land or water, includ-
ing an airport or intermediate landing field, used, or intended
to be used, for the takeoff and landing of aircraft, even when
facilities are not provided for sheltering, servicing, or repairing
aircraft, or for receiving or discharging passengers or cargo.

(29) “mail” means United States mail and foreign transit
mail.

(30) “navigable airspace” means airspace above the min-
imum altitudes of flight prescribed by regulations under this
subpart and subpart III of this part, including airspace needed
to ensure safety in the takeoff and landing of aircraft.

(31) “navigate aircraft” and “navigation of aircraft” include
piloting aircraft.

(32) “operate aircraft” and “operation of aircraft” mean
using aircraft for the purposes of air navigation, including—

(A) the navigation of aircraft; and
(B) causing or authorizing the operation of aircraft
with or without the right of legal control of the aircraft.

(33) “person”, in addition to its meaning under section 1 of
title 1, includes a governmental authority and a trustee, re-
ceiver, assignee, and other similar representative.

(34) “predatory” means a practice that violates the anti-
trust laws as defined in the first section of the Clayton Act (15
U.S.C. 12).

(35) “price” means a rate, fare, or charge.
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(36) “propeller” includes a part, appurtenance, and acces-
sory of a propeller.

(37) “public aircraft” means any of the following:

(A) Except with respect to an aircraft described in sub-
paragraph (E), an aircraft used only for the United States
Government, except as provided in section 40125(b).

(B) An aircraft owned by the Government and oper-
ated by any person for purposes related to crew training,
equipment development, or demonstration, except as pro-
vided in section 40125(b).

(C) An aircraft owned and operated by the government
of a State, the District of Columbia, or a territory or pos-
session of the United States or a political subdivision of
one of these governments, except as provided in section
40125(b).

(D) An aircraft exclusively leased for at least 90 con-
tinuous days by the government of a State, the District of
Columbia, or a territory or possession of the United States
or a political subdivision of one of these governments, ex-
cept as provided in section 40125(b).

(E) An aircraft owned or operated by the armed forces
or chartered to provide transportation to the armed forces
under the conditions specified by section 40125(c).

(38) “spare part” means an accessory, appurtenance, or
part of an aircraft (except an aircraft engine or propeller), air-
craft engine (except a propeller), propeller, or appliance, that
is to be installed at a later time in an aircraft, aircraft engine,
propeller, or appliance.

(39) “State authority” means an authority of a State des-
ignated under State law—

(A) to receive notice required to be given a State au-
thority under subpart II of this part; or

(B) as the representative of the State before the Sec-
retary of Transportation in any matter about which the
Secretary is required to consult with or consider the views
of a State authority under subpart II of this part.

(40) “ticket agent” means a person (except an air carrier,
a foreign air carrier, or an employee of an air carrier or foreign
air carrier) that as a principal or agent sells, offers for sale, ne-
gotiates for, or holds itself out as selling, providing, or arrang-
ing for, air transportation.

(41) “United States” means the States of the United
States, the District of Columbia, and the territories and posses-
sions of the United States, including the territorial sea and the
overlying airspace.

(42) “air traffic control system” means the combination of
elements used to safely and efficiently monitor, direct, control,
and guide aircraft in the United States and United States-as-
signed airspace, including—

(A) allocated electromagnetic spectrum and physical,
real, personal, and intellectual property assets making up
facilities, equipment, and systems employed to detect,
track, and guide aircraft movement;

(B) laws, regulations, orders, directives, agreements,
and licenses;
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(C) published procedures that explain required actions,
activities, and techniques used to ensure adequate aircraft
separation; and

(D) trained personnel with specific technical capabili-
ties to satisfy the operational, engineering, management,
and planning requirements for air traffic control.

(b) LIMITED DEFINITION.—In subpart II of this part, “control”
means control by any means.

§40103. Sovereignty and use of airspace

(a) SOVEREIGNTY AND PUBLIC RIGHT OF TRANSIT.—(1) The
United States Government has exclusive sovereignty of airspace of
the United States.

(2) A citizen of the United States has a public right of transit
through the navigable airspace. To further that right, the Secretary
of Transportation shall consult with the Architectural and Trans-
portation Barriers Compliance Board established under section 502
of the Rehabilitation Act of 1973 (29 U.S.C. 792) before prescribing
a regulation or issuing an order or procedure that will have a sig-
nificant impact on the accessibility of commercial airports or com-
mercial air transportation for handicapped individuals.

(b) USE OF AIRSPACE.—(1) The Administrator of the Federal
Aviation Administration shall develop plans and policy for the use
of the navigable airspace and assign by regulation or order the use
of the airspace necessary to ensure the safety of aircraft and the
efficient use of airspace. The Administrator may modify or revoke
an assignment when required in the public interest.

(2) The Administrator shall prescribe air traffic regulations on
the flight of aircraft (including regulations on safe altitudes) for—
(A) navigating, protecting, and identifying aircraft;

(B) protecting individuals and property on the ground,;

(C) using the navigable airspace efficiently; and

(D) preventing collision between aircraft, between aircraft
and land or water vehicles, and between aircraft and airborne
objects.

(8) To establish security provisions that will encourage and
allow maximum use of the navigable airspace by civil aircraft con-
sistent with national security, the Administrator, in consultation
with the Secretary of Defense, shall—

(A) establish areas in the airspace the Administrator de-
cides are necessary in the interest of national defense; and

(B) by regulation or order, restrict or prohibit flight of civil
aircraft that the Administrator cannot identify, locate, and con-
trol with available facilities in those areas.

(4) Notwithstanding the military exception in section 553(a)(1)
of title 5, subchapter II of chapter 5 of title 5 applies to a regula-
tion prescribed under this subsection.

(c) FOREIGN AIRCRAFT.—A foreign aircraft, not part of the
armed forces of a foreign country, may be navigated in the United
States as provided in section 41703 of this title.

(d) AIRCRAFT OF ARMED FORCES OF FOREIGN COUNTRIES.—Air-
craft of the armed forces of a foreign country may be navigated in
the United States only when authorized by the Secretary of State.

(e) No EXCLUSIVE RIGHTS AT CERTAIN FACILITIES.—A person
does not have an exclusive right to use an air navigation facility
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on which Government money has been expended. However, pro-
viding services at an airport by only one fixed-based operator is not
an exclusive right if—

(1) it is unreasonably costly, burdensome, or impractical
for more than one fixed-based operator to provide the services;
and

(2) allowing more than one fixed-based operator to provide
the services requires a reduction in space leased under an
agreement existing on September 3, 1982, between the oper-
ator and the airport.

§40104. Promotion of civil aeronautics and safety of air
commerce

(a) DEVELOPING CIVIL AERONAUTICS AND SAFETY OF AIR COM-
MERCE.—The Administrator of the Federal Aviation Administration
shall encourage the development of civil aeronautics and safety of
air commerce in and outside the United States. In carrying out this
subsection, the Administrator shall take action that the Adminis-
trator considers necessary to establish, within available resources,
a program to distribute civil aviation information in each region
served by the Administration. The program shall provide, on re-
quest, informational material and expertise on civil aviation to
State and local school administrators, college and university offi-
cials, and officers of other interested organizations.

(b) DEVELOPING AND CONSTRUCTING CIVIL SUPERSONIC AIR-
CRAFT.—The Secretary of Transportation may develop and con-
struct a civil supersonic aircraft.

§40105. International negotiations, agreements, and obliga-
tions

(a) ADVICE AND CONSULTATION.—The Secretary of State shall
advise the Administrator of the Federal Aviation Administration
and the Secretaries of Transportation and Commerce, and consult
with them as appropriate, about negotiations for an agreement
with a government of a foreign country to establish or develop air
navigation, including air routes and services. The Secretary of
Transportation shall consult with the Secretary of State in carrying
out this part to the extent this part is related to foreign air trans-
portation.

(b) ACTIONS OF SECRETARY AND ADMINISTRATOR.—(1) In car-
rying out this part, the Secretary of Transportation and the
Administrator—

(A) shall act consistently with obligations of the United

States Government under an international agreement,;

(B) shall consider applicable laws and requirements of a
foreign country; and

(C) may not limit compliance by an air carrier with obliga-
tions or liabilities imposed by the government of a foreign
country when the Secretary takes any action related to a cer-
tificate of public convenience and necessity issued under chap-
ter 411 of this title.

(2) This subsection does not apply to an agreement between an
air carrier or an officer or representative of an air carrier and the
government of a foreign country, if the Secretary of Transportation
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disapproves the agreement because it is not in the public interest.
Section 40106(b)(2) of this title applies to this subsection.

(c) CONSULTATION ON INTERNATIONAL AIR TRANSPORTATION
Poricy.—In carrying out section 40101(e) of this title, the Secre-
taries of State and Transportation, to the maximum extent prac-
ticable, shall consult on broad policy goals and individual negotia-
tions with—

(1) the Secretaries of Commerce and Defense;

(2) airport operators;

(3) scheduled air carriers;

(4) charter air carriers;

(5) airline labor;

(6) consumer interest groups;

(7) travel agents and tour organizers; and

(8) other groups, institutions, and governmental authori-
ties affected by international aviation policy.

(d) CONGRESSIONAL OBSERVERS AT INTERNATIONAL AVIATION
NEGOTIATIONS.—The President shall grant to at least one rep-
resentative of each House of Congress the privilege of attending
international aviation negotiations as an observer if the privilege
is requested in advance in writing.

§40106. Emergency powers

(a) DEVIATIONS FROM REGULATIONS.—Appropriate military au-
thority may authorize aircraft of the armed forces of the United
States to deviate from air traffic regulations prescribed under sec-
tion 40103(b)(1) and (2) of this title when the authority decides the
deviation is essential to the national defense because of a military
emergency or urgent military necessity. The authority shall—

(1) give the Administrator of the Federal Aviation Admin-
istration prior notice of the deviation at the earliest practicable
time; and

(2) to the extent time and circumstances allow, make every
reasonable effort to consult with the Administrator and ar-
range for the deviation in advance on a mutually agreeable
basis.

(b) SUSPENSION OF AUTHORITY.—(1) When the President de-
cides that the government of a foreign country is acting inconsist-
ently with the Convention for the Suppression of Unlawful Seizure
of Aircraft or that the government of a foreign country allows terri-
tory under its jurisdiction to be used as a base of operations or
training of, or as a sanctuary for, or arms, aids, or abets, a terrorist
organization that knowingly uses the unlawful seizure, or the
threat of an unlawful seizure, of an aircraft as an instrument of
policy, the President may suspend the authority of—

(A) an air carrier or foreign air carrier to provide foreign
air transportation to and from that foreign country;

(B) a person to operate aircraft in foreign air commerce to
and from that foreign country;

(C) a foreign air carrier to provide foreign air transpor-
tation between the United States and another country that
maintains air service with the foreign country; and

(D) a foreign person to operate aircraft in foreign air com-
merce between the United States and another country that
maintains air service with the foreign country.
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(2) The President may act under this subsection without notice
or a hearing. The suspension remains in effect for as long as the
President decides is necessary to ensure the security of aircraft
against unlawful seizure. Notwithstanding section 40105(b) of this
title, the authority of the President to suspend rights under this
subsection is a condition to a certificate of public convenience and
necessity, air carrier operating certificate, foreign air carrier or for-
eign aircraft permit, or foreign air carrier operating specification
issued by the Secretary of Transportation under this part.

(3) An air carrier or foreign air carrier may not provide foreign
air transportation, and a person may not operate aircraft in foreign
air commerce, in violation of a suspension of authority under this
subsection.

§40107. Presidential transfers

(a) GENERAL AUTHORITY.—The President may transfer to the
Administrator of the Federal Aviation Administration a duty,
power, activity, or facility of a department, agency, or instrumen-
tality of the executive branch of the United States Government, or
an officer or unit of a department, agency, or instrumentality of the
executive branch, related primarily to selecting, developing, testing,
evaluating, establishing, operating, or maintaining a system, proce-
dure, facility, or device for safe and efficient air navigation and air
traffic control. In making a transfer, the President may transfer
records and property and make officers and employees from the de-
partment, agency, instrumentality, or unit available to the Admin-
istrator.

(b) DURING WAR.—If war occurs, the President by executive
order may transfer to the Secretary of Defense a duty, power, activ-
ity, or facility of the Administrator. In making the transfer, the
President may transfer records, property, officers, and employees of
the Administration to the Department of Defense.

§40108. Training schools

(a) AUTHORITY TO OPERATE.—The Administrator of the Federal
Aviation Administration may operate schools to train officers and
employees of the Administration to carry out duties, powers, and
activities of the Administrator.

(b) ATTENDANCE.—The Administrator may authorize officers
and employees of other departments, agencies, or instrumentalities
of the United States Government, officers and employees of govern-
ments of foreign countries, and individuals from the aeronautics in-
dustry to attend those schools. However, if the attendance of any
of those officers, employees, or individuals increases the cost of op-
erating the schools, the Administrator may require the payment or
transfer of amounts or other consideration to offset the additional
cost. The amount received may be credited to the appropriation
current when the expenditures are or were paid, the appropriation
current when the amount is received, or both.

§40109. Authority to exempt

(a) ATR CARRIERS AND FOREIGN AIR CARRIERS NOT ENGAGED
DIRECTLY IN OPERATING AIRCRAFT.—(1) The Secretary of Transpor-
tation may exempt from subpart II of this part—
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(A) an air carrier not engaged directly in operating aircraft
in air transportation; or

(B) a foreign air carrier not engaged directly in operating
aircraft in foreign air transportation.

(2) The exemption is effective to the extent and for periods that
the Secretary decides are in the public interest.

(b) SAFETY REGULATION.—The Administrator of the Federal
Aviation Administration may grant an exemption from a regulation
prescribed in carrying out sections 40103(b)(1) and (2), 40119,
44901, 44903, 44906, and 44935-44937 of this title when the Ad-
ministrator decides the exemption is in the public interest.

(¢) OTHER EcoNoMIC REGULATION.—Except as provided in this
section, the Secretary may exempt to the extent the Secretary con-
siders necessary a person or class of persons from a provision of
chapter 411, chapter 413 (except sections 41307 and 41310(b)—(f)),
chapter 415 (except sections 41502, 41505, and 41507-41509),
chapter 417 (except sections 41703, 41704, 41710, 41713, and
41714), chapter 419, subchapter II of chapter 421, and sections
44909 and 46301(b) of this title, or a regulation or term prescribed
under any of those provisions, when the Secretary decides that the
exemption is consistent with the public interest.

(d) LABOR REQUIREMENTS.—The Secretary may not exempt an
air carrier from section 42112 of this title. However, the Secretary
may exempt from section 42112(b)(1) and (2) an air carrier not pro-
viding scheduled air transportation, and the operations conducted
during daylight hours by an air carrier providing scheduled air
transportation, when the Secretary decides that—

(1) because of the limited extent of, or unusual cir-
cumstances affecting, the operation of the air carrier, the en-
forcement of section 42112(b)(1) and (2) of this title is or would
be an unreasonable burden on the air carrier that would ob-
struct its development and prevent it from beginning or con-
tinuing operations; and

(2) the exemption would not affect adversely the public in-
terest.

(e) MaxiMmuM FLYING HOURS.—The Secretary may not exempt
an air carrier under this section from a provision referred to in
subsection (c) of this section, or a regulation or term prescribed
under any of those provisions, that sets maximum flying hours for
pilots or copilots.

(f) SMALLER AIRCRAFT.—(1) An air carrier is exempt from sec-
tion 41101(a)(1) of this title, and the Secretary may exempt an air
carrier from another provision of subpart II of this part, if the air
carrier—

(A)(i) provides passenger transportation only with aircraft
having a maximum capacity of 55 passengers; or

(i1) provides the transportation of cargo only with aircraft
having a maximum payload of less than 18,000 pounds; and

(B) complies with liability insurance requirements and
other regulations the Secretary prescribes.

(2) The Secretary may increase the passenger or payload ca-
pacities when the public interest requires.

(3)(A) An exemption under this subsection applies to an air
carrier providing air transportation between 2 places in Alaska, or
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between Alaska and Canada, only if the carrier is authorized by
Alaska to provide the transportation.

(B) The Secretary may limit the number or location of places
that may be served by an air carrier providing transportation only
in Alaska under an exemption from section 41101(a)(1) of this title,
or the frequency with which the transportation may be provided,
only when the Secretary decides that providing the transportation
substantially impairs the ability of an air carrier holding a certifi-
cate issued by the Secretary to provide its authorized transpor-
tation, including the minimum transportation requirement for
Alaska specified under section 41732(b)(1)(B) of this title.

(g) EMERGENCY AIR TRANSPORTATION BY FOREIGN AIR CAR-
RIERS.—(1) To the extent that the Secretary decides an exemption
is in the public interest, the Secretary may exempt by order a for-
eign air carrier from the requirements and limitations of this part
for not more than 30 days to allow the foreign air carrier to carry
passengers or cargo in interstate air transportation in certain mar-
kets if the Secretary finds that—

(A) because of an emergency created by unusual cir-
cumstances not arising in the normal course of business, air
carriers holding certificates under section 41102 of this title
cannot accommodate traffic in those markets;

(B) all possible efforts have been made to accommodate the
traffic by using the resources of the air carriers, including the
use of—

(i) foreign aircraft, or sections of foreign aircraft,
under lease or charter to the air carriers; and

(i1) the air carriers’ reservations systems to the extent
practicable;

(C) the exemption is necessary to avoid unreasonable hard-
ship for the traffic in the markets that cannot be accommo-
dated by the air carriers; and

(D) granting the exemption will not result in an unreason-
able advantage to any party in a labor dispute where the in-
ability to accommodate traffic in a market is a result of the
dispute.

(2) When the Secretary grants an exemption to a foreign air
carrier under this subsection, the Secretary shall—

(A) ensure that air transportation that the foreign air car-
rier provides under the exemption is made available on reason-
able terms;

(B) monitor continuously the passenger load factor of air
carriers in the market that hold certificates under section
41102 of this title; and

(C) review the exemption at least every 30 days to ensure
that the unusual circumstances that established the need for
the exemption still exist.

(8) The Secretary may renew an exemption (including renew-
als) under this subsection for not more than 30 days. An exemption
may continue for not more than 5 days after the unusual cir-
cumstances that established the need for the exemption cease.

(h) NOTICE AND OPPORTUNITY FOR HEARING.—The Secretary
may act under subsections (d) and (f)(3)(B) of this section only after
giving the air carrier notice and an opportunity for a hearing.
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§40110. General procurement authority

(a) GENERAL.—In carrying out this part, the Administrator of
the Federal Aviation Administration—

(1) to the extent that amounts are available for obligation,
may acquire services or, by condemnation or otherwise, an in-
terest in property, including an interest in airspace imme-
diately adjacent to and needed for airports and other air navi-
gation facilities owned by the United States Government and
operated by the Administrator;

(2) may dispose of an interest in property for adequate
compensation; and

(3) may construct and improve laboratories and other test
facilities.

(b) PURCHASE OF HOUSING UNITS.—

(1) AUTHORITY.—In carrying out this part, the Adminis-
trator may purchase a housing unit (including a condominium
or a housing unit in a building owned by a cooperative) that
is located outside the contiguous United States if the cost of
the unit is $300,000 or less.

(2) ADJUSTMENTS FOR INFLATION.—For fiscal years begin-
ning after September 30, 1997, the Administrator may adjust
the dollar amount specified in paragraph (1) to take into ac-
count increases in local housing costs.

(3) CONTINUING OBLIGATIONS.—Notwithstanding section
1341 of title 31, the Administrator may purchase a housing
unit under paragraph (1) even if there is an obligation there-
after to pay necessary and reasonable fees duly assessed upon
such unit, including fees related to operation, maintenance,
taxes, and insurance.

(4) CERTIFICATION TO CONGRESS.—The Administrator may
purchase a housing unit under paragraph (1) only if, at least
30 days before completing the purchase, the Administrator
transmits to the Committee on Transportation and Infrastruc-
ture of the House of Representatives and the Committee on
Commerce, Science, and Transportation of the Senate a report
containing—

(A) a description of the housing unit and its price;

(B) a certification that the price does not exceed the
median price of housing units in the area; and

(C) a certification that purchasing the housing unit is
the most cost-beneficial means of providing necessary ac-
commodations in carrying out this part.

(5) PAYMENT OF FEES.—The Administrator may pay, when
due, fees resulting from the purchase of a housing unit under
this subsection from any amounts made available to the Ad-
ministrator.

(c) DUTIES AND POWERS.—When carrying out subsection (a) of
this section, the Administrator of the Federal Aviation
Administration—

(1) is the senior procurement executive referred to in sec-
tion 16(3) of the Office of Federal Procurement Policy Act (41
U.S.C. 414(3)) for approving the justification for using proce-
dures other than competitive procedures, as required under
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section 303(f)(1)(B)(iii) of the Federal Property and Administra-
tive Services Act of 1949 (41 U.S.C. 253(f)(1)(B)(iii)); and

(2) may—

(A) notwithstanding section 1341(a)(1) of title 31, lease
an interest in property for not more than 20 years;

(B) consider the reasonable probable future use of the
underlying land in making an award for a condemnation
of an interest in airspace;

(C) construct, or acquire an interest in, a public build-
ing (as defined in section 3301(a) of title 40) only under a
delegation of authority from the Administrator of General
Services;

(D) use procedures other than competitive procedures,
as provided under section 303(c) of the Federal Property
and Administrative Services Act of 1949 (41 U.S.C. 253(c));

(E) use procedures other than competitive procedures
only when the property or services needed by the Adminis-
trator of the Federal Aviation Administration are available
from only one responsible source or only from a limited
number of responsible sources and no other type of prop-
erty or services will satisfy the needs of the Administrator;
and

(F) dispose of property under subsection (a)(2) of this
section, except for airport and airway property and tech-
nical equipment used for the special purposes of the Ad-
ministration, only under sections 121, 123, and 126 and
chapter 5 of title 40.

(d) ACcQUISITION MANAGEMENT SYSTEM.—

(1) IN GENERAL.—In consultation with such non-govern-
mental experts in acquisition management systems as the Ad-
ministrator may employ, and notwithstanding provisions of
Federal acquisition law, the Administrator shall develop and
implement, not later than January 1, 1996, an acquisition
management system for the Administration that addresses the
unique needs of the agency and, at a minimum, provides for
more timely and cost-effective acquisitions of equipment and
materials.

(2) APPLICABILITY OF FEDERAL ACQUISITION LAW.—The fol-
lowing provisions of Federal acquisition law shall not apply to
the new acquisition management system developed and imple-
mented pursuant to paragraph (1):

(A) Title III of the Federal Property and Administra-
tive Services Act of 1949 (41 U.S.C. 252-266).

(B) The Office of Federal Procurement Policy Act (41
U.S.C. 401 et seq.).

(C) The Federal Acquisition Streamlining Act of 1994
(Public Law 103-355).

(D) The Small Business Act (15 U.S.C. 631 et seq.), ex-
cept that all reasonable opportunities to be awarded con-
tracts shall be provided to small business concerns and
small business concerns owned and controlled by socially
and economically disadvantaged individuals.
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(E) The Competition in Contracting Act. 1!

(F) Subchapter V of chapter 35 of title 31, relating to
the procurement protest system.

(G) The Brooks Automatic Data Processing Act (40
U.S.C. 759).

(H) The Federal Acquisition Regulation and any laws
not listed in subparagraphs (A) through (G) providing au-
thority to promulgate regulations in the Federal Acquisi-
tion Regulation.

(3) CERTAIN PROVISIONS OF THE OFFICE OF FEDERAL PRO-
CUREMENT POLICY ACT.—Notwithstanding paragraph (2)(B),
section 27 of the Office of Federal Procurement Policy Act (41
U.S.C. 423) shall apply to the new acquisition management
system developed and implemented under paragraph (1) with
the following modifications:

(A) Subsections (f) and (g) shall not apply.

(B) Within 90 days after the date of the enactment of
the Wendell H. Ford Aviation Investment and Reform Act
for the 21st Century, the Administrator shall adopt defini-
tions for the acquisition management system that are con-
sistent with the purpose and intent of the Office of Federal
Procurement Policy Act.

(C) After the adoption of those definitions, the crimi-
nal, civil, and administrative remedies provided under the
Office of Federal Procurement Policy Act apply to the ac-
quisition management system.

(D) In the administration of the acquisition manage-
ment system, the Administrator may take adverse per-
sonnel action under section 27(e)(3)(A)(iv) of the Office of
Federal Procurement Policy Act in accordance with the
procedures contained in the Administration’s personnel
management system.

(4) EFFECTIVE DATE.—This subsection shall take effect on
April 1, 1996.

(e) PROHIBITION ON RELEASE OF OFFEROR PROPOSALS.—

(1) GENERAL RULE.—Except as provided in paragraph (2),
a proposal in the possession or control of the Administrator
mally not be made available to any person under section 552 of
title 5.

(2) EXCEPTION.—Paragraph (1) shall not apply to any por-
tion of a proposal of an offeror the disclosure of which is au-
thorized by the Administrator pursuant to procedures pub-
lished in the Federal Register. The Administrator shall provide
an opportunity for public comment on the procedures for a pe-
riod of not less than 30 days beginning on the date of such
publication in order to receive and consider the views of all in-
terested parties on the procedures. The procedures shall not
take effect before the 60th day following the date of such publi-
cation.

(3) PROPOSAL DEFINED.—In this subsection, the term “pro-
posal” means information contained in or originating from any
proposal, including a technical, management, or cost proposal,

1So0 in law. Should read “Competition and Contracting Act of 1984”. The Competition in Con-
tracting Act of 1984 was repealed by section 5101 of P.L. 104-106 (110 Stat. 680).
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submitted by an offeror in response to the requirements of a
solicitation for a competitive proposal.

§40111. Multiyear procurement contracts for services and
related items

(a) GENERAL AUTHORITY.—Notwithstanding section
1341(a)(1)(B) of title 31, the Administrator of the Federal Aviation
Administration may make a contract of not more than 5 years for
the following types of services and items of supply related to those
services for which amounts otherwise would be available for obliga-
tion only in the fiscal year for which appropriated:

(1) operation, maintenance, and support of facilities and
installations.

(2) operation, maintenance, and modification of aircraft,
vehicles, and other highly complex equipment.

(3) specialized training requiring high quality instructor
skills, including training of pilots and aircrew members and
foreign language training.

(4) base services, including ground maintenance, aircraft
refueling, bus transportation, and refuse collection and dis-
posal.

(b) REQUIRED FINDINGS.—The Administrator may make a con-
tract under this section only if the Administrator finds that—

(1) there will be a continuing requirement for the service
consistent with current plans for the proposed contract period;

(2) providing the service will require a substantial initial
investment in plant or equipment, or will incur a substantial
contingent liability for assembling, training, or transporting a
specialized workforce; and

(3) the contract will promote the best interests of the
United States by encouraging effective competition and pro-
moting economies in operation.

(c) CONSIDERATIONS.—When making a contract under this sec-
tion, the Administrator shall be guided by the following:

(1) The part of the cost of a plant or equipment amortized
as a cost of contract performance may not be more than the
ratio between the period of contract performance and the an-
ticipated useful commercial life (instead of physical life) of the
plant or equipment, considering the location and specialized
nature of the plant or equipment, obsolescence, and other simi-
lar factors.

(2) The Administrator shall consider the desirability of—

(A) obtaining an option to renew the contract for a rea-
sonable period of not more than 3 years, at a price that
does not include charges for nonrecurring costs already
amortized; and

(B) reserving in the Administrator the right, on pay-
ment of the unamortized part of the cost of the plant or
equipment, to take title to the plant or equipment under
appropriate circumstances.

(d) ENDING CONTRACTS.—A contract made under this section
shall be ended if amounts are not made available to continue the
contract into a subsequent fiscal year. The cost of ending the con-
tract may be paid from—
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(1) an appropriation originally available for carrying out
the contract;

(2) an appropriation currently available for procuring the
type of service concerned and not otherwise obligated; or

(3) amounts appropriated for payments to end the contract.

§40112. Multiyear procurement contracts for property

(a) GENERAL AUTHORITY.—Notwithstanding section
1341(a)(1)(B) of title 31 and to the extent that amounts otherwise
are available for obligation, the Administrator of the Federal Avia-
tion Administration may make a contract of more than one but not
more than 5 fiscal years to purchase property, except a contract to
construct, alter, or make a major repair or improvement to real
property.

(b) REQUIRED FINDINGS.—The Administrator may make a con-
tract under this section if the Administrator finds that—

(1) the contract will promote the safety or efficiency of the
national airspace system and will result in reduced total con-
tract costs;

(2) the minimum need for the property to be purchased is
expected to remain substantially unchanged during the pro-
posed contract period in terms of production rate, procurement
rate, and total quantities;

(3) there is a reasonable expectation that throughout the
proposed contract period the Administrator will request appro-
priations for the contract at the level required to avoid can-
cellation;

(4) there is a stable design for the property to be acquired
and the technical risks associated with the property are not ex-
cessive; and

(5) the estimates of the contract costs and the anticipated
savings from the contract are realistic.

(c) REGULATIONS.—The Administrator shall prescribe regula-
tions for acquiring property under this section to promote the use
of contracts under this section in a way that will allow the most
efficient use of those contracts. The regulations may provide for a
cancellation provision in the contract to the extent the provision is
necessary and in the best interest of the United States. The provi-
sion may include consideration of recurring and nonrecurring costs
of the contractor associated with producing the item to be delivered
under the contract. The regulations shall provide that, to the ex-
tent practicable—

(1) to broaden the aviation industrial base—

(A) a contract under this section shall be used to seek,
retain, and promote the use under that contract of sub-
contractors, vendors, or suppliers; and

(B) on accrual of a payment or other benefit accruing
on a contract under this section to a subcontractor, vendor,
or supplier participating in the contract, the payment or
benefit shall be delivered in the most expeditious way
practicable; and
(2) this section and regulations prescribed under this sec-

tion may not be carried out in a way that precludes or curtails

the existing ability of the Administrator to provide for—
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(A) competition in producing items to be delivered
under a contract under this section; or

(B) ending a prime contract when performance is defi-
cient with respect to cost, quality, or schedule.

(d) CONTRACT PROVISIONS.—(1) A contract under this section
may—

(A) be used for the advance procurement of components,
parts, and material necessary to manufacture equipment to be
used in the national airspace system;

(B) provide that performance under the contract after the
first year is subject to amounts being appropriated; and

(C) contain a negotiated priced option for varying the num-
ber of end items to be procured over the period of the contract.
(2) If feasible and practicable, an advance procurement con-

tract may be made to achieve economic-lot purchases and more effi-
cient production rates.

(e) CANCELLATION PAYMENT AND NOTICE OF CANCELLATION
CEILING.—(1) If a contract under this section provides that per-
formance is subject to an appropriation being made, it also may
provide for a cancellation payment to be made to the contractor if
the appropriation is not made.

(2) Before awarding a contract under this section containing a
cancellation ceiling of more than $100,000,000, the Administrator
shall give written notice of the proposed contract and cancellation
ceiling to the Committee on Commerce, Science, and Transpor-
tation of the Senate and the Committee on Transportation and In-
frastructure of the House of Representatives. The contract may not
be awarded until the end of the 30-day period beginning on the
date of the notice.

(f) ENDING CONTRACTS.—A contract made under this section
shall be ended if amounts are not made available to continue the
contract into a subsequent fiscal year. The cost of ending the con-
tract may be paid from—

(1) an appropriation originally available for carrying out
the contract;

(2) an appropriation currently available for procuring the
type of property concerned and not otherwise obligated; or

(3) amounts appropriated for payments to end the contract.

§40113. Administrative

(a) GENERAL AUTHORITY.—The Secretary of Transportation (or
the Under Secretary of Transportation for Security with respect to
security duties and powers designated to be carried out by the
Under Secretary or the Administrator of the Federal Aviation Ad-
ministration with respect to aviation safety duties and powers des-
ignated to be carried out by the Administrator) may take action the
Secretary, Under Secretary, or Administrator, as appropriate, con-
siders necessary to carry out this part, including conducting inves-
tigations, prescribing regulations, standards, and procedures, and
issuing orders.

(b) HAZARDOUS MATERIAL.—In carrying out this part, the Sec-
retary has the same authority to regulate the transportation of
hazardous material by air that the Secretary has under section
5103 of this title. However, this subsection does not prohibit or reg-
ulate the transportation of a firearm (as defined in section 232 of
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title 18) or ammunition for a firearm, when transported by an indi-
vidual for personal use.

(c) GOVERNMENTAL ASSISTANCE.—The Secretary (or the Admin-
istrator of the Federal Aviation Administration with respect to
aviation safety duties and powers designated to be carried out by
the Administrator) may use the assistance of the Administrator of
the National Aeronautics and Space Administration and any re-
search or technical department, agency, or instrumentality of the
United States Government on matters related to aircraft fuel and
oil, and to the design, material, workmanship, construction, per-
formance, maintenance, and operation of aircraft, aircraft engines,
propellers, appliances, and air navigation facilities. Each depart-
ment, agency, and instrumentality may conduct scientific and tech-
nical research, investigations, and tests necessary to assist the Sec-
retary or Administrator of the Federal Aviation Administration in
carrying out this part. This part does not authorize duplicating lab-
oratory research activities of a department, agency, or instrumen-
tality.

(d) INDEMNIFICATION.—The Under Secretary of Transportation
for Security or the Administrator of the Federal Aviation Adminis-
tration may indemnify an officer or employee of the Transportation
Security Administration or Federal Aviation Administration, as the
case may be, against a claim or judgment arising out of an act that
the Under Secretary or Administrator, as the case may be, decides
was committed within the scope of the official duties of the officer
or employee.

(e) ASSISTANCE TO FOREIGN AVIATION AUTHORITIES.—

(1) SAFETY-RELATED TRAINING AND OPERATIONAL SERV-
ICES.—The Administrator may provide safety-related training
and operational services to foreign aviation authorities with or
without reimbursement, if the Administrator determines that
providing such services promotes aviation safety. To the extent
practicable, air travel reimbursed under this subsection shall
be conducted on United States air carriers.

(2) REIMBURSEMENT SOUGHT.—The Administrator shall ac-
tively seek reimbursement for services provided under this
subsection from foreign aviation authorities capable of pro-
viding such reimbursement.

(3) CREDITING APPROPRIATIONS.—Funds received by the
Administrator pursuant to this section shall be credited to the
appropriation from which the expenses were incurred in pro-
viding such services.

(4) REPORTING.—Not later than December 31, 1995, and
annually thereafter, the Administrator shall transmit to Con-
gress a list of the foreign aviation authorities to which the Ad-
ministrator provided services under this subsection in the pre-
ceding fiscal year. Such list shall specify the dollar value of
such services and any reimbursement received for such serv-
ices.

(f) APPLICATION OF CERTAIN REGULATIONS TO ALASKA.—In
amending title 14, Code of Federal Regulations, in a manner affect-
ing intrastate aviation in Alaska, the Administrator of the Federal
Aviation Administration shall consider the extent to which Alaska
is not served by transportation modes other than aviation, and
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shall establish such regulatory distinctions as the Administrator
considers appropriate.

§40114. Reports and records

(a) WRITTEN REPORTS.—(1) Except as provided in this part, the
Secretary of Transportation (or the Administrator of the Federal
Aviation Administration with respect to aviation safety duties and
powers designated to be carried out by the Administrator) shall
make a written report of each proceeding and investigation under
this part in which a formal hearing was held and shall provide a
copy to each party to the proceeding or investigation. The report
shall include the decision, conclusions, order, and requirements of
the Secretary or Administrator as appropriate.

(2) The Secretary (or the Administrator with respect to avia-
tion safety duties and powers designated to be carried out by the
Administrator) shall have all reports, orders, decisions, and regula-
tions the Secretary or Administrator, as appropriate, issues or pre-
scribes published in the form and way best adapted for public use.
A publication of the Secretary or Administrator is competent evi-
dence of its contents.

(b) PuBLIiCc RECORDS.—Except as provided in subpart II of this
part, copies of tariffs and arrangements filed with the Secretary
under subpart II, and the statistics, tables, and figures contained
in reports made to the Secretary under subpart II, are public
records. The Secretary is the custodian of those records. A public
record, or a copy or extract of it, certified by the Secretary under
the seal of the Department of Transportation is competent evidence
in an investigation by the Secretary and in a judicial proceeding.

§40115. Withholding information

(a) OBJECTIONS TO DISCLOSURE.—(1) A person may object to
the public disclosure of information—
(A) in a record filed under this part; or
(B) obtained under this part by the Secretary of Transpor-
tation or State or the United States Postal Service.

(2) An objection must be in writing and must state the reasons
for the objection. The Secretary of Transportation or State or the
Postal Service shall order the information withheld from public dis-
closure when the appropriate Secretary or the Postal Service de-
cides that disclosure of the information would—

(A) prejudice the United States Government in preparing
and presenting its position in international negotiations; or

(B) have an adverse effect on the competitive position of an
air carrier in foreign air transportation.

(b) WITHHOLDING INFORMATION FROM CONGRESS.—This section
does not authorize information to be withheld from a committee of
Congress authorized to have the information.

§40116. State taxation

(a) DEFINITION.—In this section, “State” includes the District of
Columbia, a territory or possession of the United States, and a po-
litical authority of at least 2 States.

(b) PROHIBITIONS.—Except as provided in subsection (c) of this
section and section 40117 of this title, a State, a political subdivi-
sion of a State, and any person that has purchased or leased an
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airport under section 47134 of this title may not levy or collect a
tax, fee, head charge, or other charge on—

(1) an individual traveling in air commerce;

(2) the transportation of an individual traveling in air com-
merce;

(3) the sale of air transportation; or

(4) the gross receipts from that air commerce or transpor-
tation.

(c) AIRCRAFT TAKING OFF OR LANDING IN STATE.—A State or
political subdivision of a State may levy or collect a tax on or re-
lated to a flight of a commercial aircraft or an activity or service
on the aircraft only if the aircraft takes off or lands in the State
or political subdivision as part of the flight.

(d) UNREASONABLE BURDENS AND DISCRIMINATION AGAINST
INTERSTATE COMMERCE.—(1) In this subsection—

(A) “air carrier transportation property” means property
(as defined by the Secretary of Transportation) that an air car-
rier providing air transportation owns or uses.

(B) “assessment” means valuation for a property tax levied
by a taxing district.

(C) “assessment jurisdiction” means a geographical area in
a State used in determining the assessed value of property for
ad valorem taxation.

(D) “commercial and industrial property” means property
(except transportation property and land used primarily for ag-
riculture or timber growing) devoted to a commercial or indus-
trial use and subject to a property tax levy.

(2)(A) A State, political subdivision of a State, or authority act-
ing for a State or political subdivision may not do any of the fol-
lowing acts because those acts unreasonably burden and discrimi-
nate against interstate commerce:

(i) assess air carrier transportation property at a value
that has a higher ratio to the true market value of the prop-
erty than the ratio that the assessed value of other commercial
and industrial property of the same type in the same assess-
ment jurisdiction has to the true market value of the other
commercial and industrial property.

(ii) levy or collect a tax on an assessment that may not be
made under clause (i) of this subparagraph.

(iii) levy or collect an ad valorem property tax on air car-
rier transportation property at a tax rate greater than the tax
rate applicable to commercial and industrial property in the
same assessment jurisdiction.

(iv) levy or collect a tax, fee, or charge, first taking effect
after August 23, 1994, exclusively upon any business located at
a commercial service airport or operating as a permittee of
such an airport other than a tax, fee, or charge wholly utilized
for airport or aeronautical purposes.

(B) Subparagraph (A) of this paragraph does not apply to an
in lieu tax completely used for airport and aeronautical purposes.

(e) OTHER ALLOWABLE TAXES AND CHARGES.—Except as pro-
vided in subsection (d) of this section, a State or political subdivi-
sion of a State may levy or collect—

(1) taxes (except those taxes enumerated in subsection (b)
of this section), including property taxes, net income taxes,
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franchise taxes, and sales or use taxes on the sale of goods or

services; and

(2) reasonable rental charges, landing fees, and other serv-
ice charges from aircraft operators for using airport facilities of
an airport owned or operated by that State or subdivision.

(f) PAY oF AIR CARRIER EMPLOYEES.—(1) In this subsection—

(A) “pay” means money received by an employee for serv-
ices.

(B) “State” means a State of the United States, the District
of Columbia, and a territory or possession of the United States.

(C) an employee is deemed to have earned 50 percent of
the employee’s pay in a State or political subdivision of a State
in which the scheduled flight time of the employee in the State
or subdivision is more than 50 percent of the total scheduled
flight time of the employee when employed during the calendar
year.

(2) The pay of an employee of an air carrier having regularly
assigned duties on aircraft in at least 2 States is subject to the in-
come tax laws of only the following:

(A) the State or political subdivision of the State that is
the residence of the employee.

(B) the State or political subdivision of the State in which
the employee earns more than 50 percent of the pay received
by the employee from the carrier.

(3) Compensation paid by an air carrier to an employee de-
scribed in subsection (a) in connection with such employee’s author-
ized leave or other authorized absence from regular duties on the
carrier’s aircraft in order to perform services on behalf of the em-
ployee’s airline union shall be subject to the income tax laws of
only the following:

(A) The State or political subdivision of the State that is
the residence of the employee.

(B) The State or political subdivision of the State in which
the employee’s scheduled flight time would have been more
than 50 percent of the employee’s total scheduled flight time
for the calendar year had the employee been engaged full time
in the performance of regularly assigned duties on the carrier’s
aircraft.

§40117. Passenger facility fees

(a) DEFINITIONS.—In this section, the following definitions
apply:

(1) AIRPORT, COMMERCIAL SERVICE AIRPORT, AND PUBLIC
AGENCY.—The terms “airport”, “commercial service airport”,
and “public agency” have the meaning those terms have under
section 47102.

(2) ELIGIBLE AGENCY.—The term “eligible agency” means a
public agency that controls a commercial service airport.

(3) ELIGIBLE AIRPORT-RELATED PROJECT.—The term “eligi-
ble airport-related project” means any of the following projects:

(A) A project for airport development or airport plan-

ning under subchapter I of chapter 471.

(B) A project for terminal development described in

section 47110(d).
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(C) forl costs of terminal development referred to in
subparagraph (B) incurred after August 1, 1986, at an air-
port that did not have more than .25 percent of the total
annual passenger boardings in the United States in the
most recent calendar year for which data is available and
at which total passenger boardings declined by at least 16
percent between calendar year 1989 and calendar year
1997;2

(D) A project for airport noise capability planning
under section 47505.

(E) A project to carry out noise compatibility measures
eligible for assistance under section 47504, whether or not
a program for those measures has been approved under
section 47504.

(F) A project for constructing gates and related areas
at which passengers board or exit aircraft. In the case of
a project required to enable additional air service by an air
carrier with less than 50 percent of the annual passenger
boardings at an airport, the project for constructing gates
and related areas may include structural foundations and
floor systems, exterior building walls and load-bearing in-
terior columns or walls, windows, door and roof systems,
building utilities (including heating, air conditioning, ven-
tilation, plumbing, and electrical service), and aircraft fuel-
ing facilities adjacent to the gate.

(4) PASSENGER FACILITY FEE.—The term “passenger facility
fee” means a fee imposed under this section.

(5) PASSENGER FACILITY REVENUE.—The term “passenger
facility revenue” means revenue derived from a passenger facil-
ity fee.

(b) GENERAL AUTHORITY.—(1) The Secretary of Transportation
may authorize under this section an eligible agency to impose a
passenger facility fee of $1, $2, or $3 on each paying passenger of
an air carrier or foreign air carrier boarding an aircraft at an air-
port the agency controls to finance an eligible airport-related
project, including making payments for debt service on indebted-
ness incurred to carry out the project, to be carried out in connec-
tion with the airport or any other airport the agency controls.

(2) A State, political subdivision of a State, or authority of a
State or political subdivision that is not the eligible agency may not
regulate or prohibit the imposition or collection of a passenger facil-
ity fee or the use of the passenger facility revenue.

(3) A passenger facility fee may be imposed on a passenger of
an air carrier or foreign air carrier originating or connecting at the
commercial service airport that the agency controls.

(4) In lieu of authorizing a fee under paragraph (1), the Sec-
retary may authorize under this section an eligible agency to im-
pose a passenger facility fee of $4.00 or $4.50 on each paying pas-
senger of an air carrier or foreign air carrier boarding an aircraft
at an airport the agency controls to finance an eligible airport-re-
lated project, including making payments for debt service on in-

1So0 in law. Should read “(C) A project for”.
2So0 in law. The semicolon should be a period.
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debtedness incurred to carry out the project, if the Secretary
finds—

(A) in the case of an airport that has more than .25 per-
cent of the total number of annual boardings in the United
States, that the project will make a significant contribution to
improving air safety and security, increasing competition
among air carriers, reducing current or anticipated congestion,
or reducing the impact of aviation noise on people living near
the airport; and

(B) that the project cannot be paid for from funds reason-
ably expected to be available for the programs referred to in
section 48103.

(¢) APPLICATIONS.—(1) An eligible agency must submit to the
Secretary an application for authority to impose a passenger facil-
ity fee. The application shall contain information and be in the
form that the Secretary may require by regulation.

(2) Before submitting an application, the eligible agency must
provide reasonable notice to, and an opportunity for consultation
with, air carriers and foreign air carriers operating at the airport.
The Secretary shall prescribe regulations that define reasonable
notice and contain at least the following requirements:

(A) The agency must provide written notice of individual
projects being considered for financing by a passenger facility
fee and the date and location of a meeting to present the
projects to air carriers and foreign air carriers operating at the
airport.

(B) Not later than 30 days after written notice is provided
under subparagraph (A) of this paragraph, each air carrier and
foreign air carrier operating at the airport must provide to the
agency written notice of receipt of the notice. Failure of a car-
rier to provide the notice may be deemed certification of agree-
ment with the project by the carrier under subparagraph (D)
of this paragraph.

(C) Not later than 45 days after written notice is provided
under subparagraph (A) of this paragraph, the agency must
conduct a meeting to provide air carriers and foreign air car-
riers with descriptions of projects and justifications and a de-
tailed financial plan for projects.

(D) Not later than 30 days after the meeting, each air car-
rier and foreign air carrier must provide to the agency certifi-
cation of agreement or disagreement with projects (or total
plan for the projects). Failure to provide the certification is
deemed certification of agreement with the project by the car-
rier. A certification of disagreement is void if it does not con-
tain the reasons for the disagreement.

(3) After receiving an application, the Secretary shall provide
notice and an opportunity to air carriers, foreign air carriers, and
other interested persons to comment on the application. The Sec-
retary shall make a final decision on the application not later than
120 days after receiving it.

(d) LIMITATIONS ON APPROVING APPLICATIONS.—The Secretary
may approve an application that an eligible agency has submitted
under subsection (c) of this section to finance a specific project only
if the Secretary finds, based on the application, that—
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(1) the amount and duration of the proposed passenger fa-
cility fee will result in revenue (including interest and other re-
turns on the revenue) that is not more than the amount nec-
essary to finance the specific project;

I (2) each project is an eligible airport-related project that
will—

(A) preserve or enhance capacity, safety, or security of
the national air transportation system,;

(B) reduce noise resulting from an airport that is part
of the system; or

(C) provide an opportunity for enhanced competition
between or among air carriers and foreign air carriers;

(3) the application includes adequate justification for each
of the specific projects; and

(4) in the case of an application to impose a fee of more
than $3.00 for an eligible surface transportation or terminal
project, the agency has made adequate provision for financing
the airside needs of the airport, including runways, taxiways,
aprons, and aircraft gates.

(e) LiMITATIONS ON IMPOSING FEES.—(1) An eligible agency
may impose a passenger facility fee only—

(A) if the Secretary approves an application that the agen-
cy has submitted under subsection (c) of this section; and

(B) subject to terms the Secretary may prescribe to carry
out the objectives of this section.

(2) A passenger facility fee may not be collected from a
passenger—

(A) for more than 2 boardings on a one-way trip or a trip
in each direction of a round trip;

(B) for the boarding to an eligible place under subchapter
II of chapter 417 of this title for which essential air service
compensation is paid under subchapter II;

(C) enplaning at an airport if the passenger did not pay for
the air transportation which resulted in such enplanement, in-
cluding any case in which the passenger obtained the ticket for
the air transportation with a frequent flier award coupon with-
out monetary payment. !

(D) on flights, including flight segments, between 2 or
more points in Hawaii; and

(E) in Alaska aboard an aircraft having a seating capacity
of less than 60 passengers.

(f) LIMITATIONS ON CONTRACTS, LEASES, AND USE AGREE-
MENTS.—(1) A contract between an air carrier or foreign air carrier
and an eligible agency made at any time may not impair the au-
thority of the agency to impose a passenger facility fee or to use
the passenger facility revenue as provided in this section.

(2) A project financed with a passenger facility fee may not be
subject to an exclusive long-term lease or use agreement of an air
carrier or foreign air carrier, as defined by regulations of the Sec-
retary.

(3) A lease or use agreement of an air carrier or foreign air car-
rier related to a project whose construction or expansion was fi-

1So in law. The amendments made by section 135(a) of Public Law 106-181 (114 Stat. 83)
should have changed the period to a semicolon.
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nanced with a passenger facility fee may not restrict the eligible
agency from financing, developing, or assigning new capacity at the
airport with passenger facility revenue.

(g) TREATMENT OF REVENUE.—(1) Passenger facility revenue is
not airport revenue for purposes of establishing a price under a
contract between an eligible agency and an air carrier or foreign
air carrier.

(2) An eligible agency may not include in its price base the
part of the capital costs of a project paid for by using passenger fa-
cility revenue to establish a price under a contract between the
agency and an air carrier or foreign air carrier.

(8) For a project for terminal development, gates and related
areas, or a facility occupied or used by at least one air carrier or
foreign air carrier on an exclusive or preferential basis, a price pay-
able by an air carrier or foreign air carrier using the facilities must
at least equal the price paid by an air carrier or foreign air carrier
using a similar facility at the airport that was not financed with
passenger facility revenue.

(4) Passenger facility revenues that are held by an air carrier
or an agent of the carrier after collection of a passenger facility fee
constitute a trust fund that is held by the air carrier or agent for
the beneficial interest of the eligible agency imposing the fee. Such
carrier or agent holds neither legal nor equitable interest in the
passenger facility revenues except for any handling fee or retention
of interest collected on unremitted proceeds as may be allowed by
the Secretary.

(h) CoMPLIANCE.—(1) As necessary to ensure compliance with
this section, the Secretary shall prescribe regulations requiring rec-
ordkeeping and auditing of accounts maintained by an air carrier
or foreign air carrier and its agent collecting a passenger facility
fee and by the eligible agency imposing the fee.

(2) The Secretary periodically shall audit and review the use
by an eligible agency of passenger facility revenue. After review
and a public hearing, the Secretary may end any part of the au-
thority of the agency to impose a passenger facility fee to the ex-
tent the Secretary decides that the revenue is not being used as
provided in this section.

(3) The Secretary may set off amounts necessary to ensure
compliance with this section against amounts otherwise payable to
an eligible agency under subchapter I of chapter 471 of this title
if the Secretary decides a passenger facility fee is excessive or that
passenger facility revenue is not being used as provided in this sec-
tion.

(i) REGULATIONS.—The Secretary shall prescribe regulations
necessary to carry out this section. The regulations—

(1) may prescribe the time and form by which a passenger
facility fee takes effect;
(2) shall—

(A) require an air carrier or foreign air carrier and its
agent to collect a passenger facility fee that an eligible
agency imposes under this section;

(B) establish procedures for handling and remitting
money collected;

(C) ensure that the money, less a uniform amount the
Secretary determines reflects the average necessary and
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reasonable expenses (net of interest accruing to the carrier

and agent after collection and before remittance) incurred

in collecting and handling the fee, is paid promptly to the
eligible agency for which they are collected; and

(D) require that the amount collected for any air
transportation be noted on the ticket for that air transpor-
tation; and
(3) may permit an eligible agency to request that collection

of a passenger facility fee be waived for—

(A) passengers enplaned by any class of air carrier or
foreign air carrier if the number of passengers enplaned by
the carriers in the class constitutes not more than one per-
cent of the total number of passengers enplaned annually
at the airport at which the fee is imposed; or

(B) passengers enplaned on a flight to an airport—

(i) that has fewer than 2,500 passenger boardings
each year and receives scheduled passenger service; or

(i1) in a community which has a population of less
than 10,000 and is not connected by a land highway
or vehicular way to the land-connected National High-
way System within a State.

(j) LIMITATION ON CERTAIN ACTIONS.—A State, political sub-
division of a State, or authority of a State or political subdivision
that is not the eligible agency may not tax, regulate, or prohibit or
otherwise attempt to control in any manner, the imposition or col-
lection of a passenger facility fee or the use of the revenue from the
passenger facility fee.

(k) COMPETITION PLANS.—

(1) IN GENERAL.—Beginning in fiscal year 2001, no eligible
agency may impose a passenger facility fee under this section
with respect to a covered airport (as such term is defined in
section 47106(f)) unless the agency has submitted to the Sec-
retary a written competition plan in accordance with such sec-
tion. This subsection does not apply to passenger facility fees
in effect before the date of the enactment of this subsection.

(2) SECRETARY SHALL ENSURE IMPLEMENTATION AND COM-
PLIANCE.—The Secretary shall review any plan submitted
under paragraph (1) to ensure that it meets the requirements
of this section, and shall review its implementation from time-
to-time to ensure that each covered airport successfully imple-
ments its plan.

§40118. Government-financed air transportation

(a) TRANSPORTATION BY AIR CARRIERS HOLDING CERTIFI-
CATES.—A department, agency, or instrumentality of the United
States Government shall take necessary steps to ensure that the
transportation of passengers and property by air is provided by an
air carrier holding a certificate under section 41102 of this title if—

(1) the department, agency, or instrumentality—

(A) obtains the transportation for itself or in carrying
out an arrangement under which payment is made by the
Government or payment is made from amounts provided
for the use of the Government; or
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(B) provides the transportation to or for a foreign
country or international or other organization without re-
imbursement;

(2) the transportation is authorized by the certificate or by
regulation or exemption of the Secretary of Transportation;
and

(3) the air carrier is—

(A) available, if the transportation is between a place
in the United States and a place outside the United States;
or

(B) reasonably available, if the transportation is be-
tween 2 places outside the United States.

(b) TRANSPORTATION BY FOREIGN AIR CARRIERS.—This section
does not preclude the transportation of passengers and property by
a foreign air carrier if the transportation is provided under a bilat-
eral or multilateral air transportation agreement to which the Gov-
ernment and the government of a foreign country are parties if the
agreement—

(1) is consistent with the goals for international aviation
policy of section 40101(e) of this title; and

(2) provides for the exchange of rights or benefits of simi-
lar magnitude.

(¢) PROOF.—The Administrator of General Services shall pre-
scribe regulations under which agencies may allow the expenditure
of an appropriation for transportation in violation of this section
only when satisfactory proof is presented showing the necessity for
the transportation.

(d) CERTAIN TRANSPORTATION BY AIR OUTSIDE THE UNITED
STATES.—Notwithstanding subsections (a) and (c¢) of this section,
any amount appropriated to the Secretary of State or the Adminis-
trator of the Agency for International Development may be used to
pay for the transportation of an officer or employee of the Depart-
ment of State or one of those agencies, a dependent of the officer
or employee, and accompanying baggage, by a foreign air carrier
\évhen the transportation is between 2 places outside the United

tates.

(e) RELATIONSHIP TO OTHER LAWS.—This section does not af-
fect the application of the antidiscrimination provisions of this part.

(f) PROHIBITION OF CERTIFICATION OR CONTRACT CLAUSE.—(1)
No certification by a contractor, and no contract clause, may be re-
quired in the case of a contract for the transportation of commer-
cial items in order to implement a requirement in this section.

(2) In paragraph (1), the term “commercial item” has the
meaning given such term in section 4(12) of the Office of Federal
Procurement Policy Act (41 U.S.C. 403(12)).

§40119. Security and research and development activities

(a) GENERAL REQUIREMENTS.—The Under Secretary of Trans-
portation for Security and the Administrator of the Federal Avia-
tion Administration each shall conduct research (including behav-
ioral research) and development activities appropriate to develop,
modify, test, and evaluate a system, procedure, facility, or device
to protect passengers and property against acts of criminal vio-
lence, aircraft piracy, and terrorism and to ensure security.
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(b) DiscLOSURE.—(1) Notwithstanding section 552 of title 5 and
the establishment of a Department of Homeland Security, the Sec-
retary of Transportation shall prescribe regulations prohibiting dis-
closure of information obtained or developed in ensuring security
under this title if the Secretary of Transportation decides disclosing
the information would—

(A) be an unwarranted invasion of personal privacy;

(B) reveal a trade secret or privileged or confidential com-
mercial or financial information; or

(C) be detrimental to transportation safety.

(2) Paragraph (1) of this subsection does not authorize informa-
tion to be withheld from a committee of Congress authorized to
have the information.

(c) TRANSFERS OF DUTIES AND POWERS PROHIBITED.—Except as
otherwise provided by law, the Under Secretary may not transfer
a duty or power under this section to another department, agency,
or instrumentality of the United States Government.

§40120. Relationship to other laws

(a) NONAPPLICATION.—Except as provided in the International
Navigational Rules Act of 1977 (33 U.S.C. 1601 et seq.), the naviga-
tion and shipping laws of the United States and the rules for the
prevention of collisions do not apply to aircraft or to the navigation
of vessels related to those aircraft.

(b) EXTENDING APPLICATION OUTSIDE UNITED STATES.—The
President may extend (in the way and for periods the President
considers necessary) the application of this part to outside the
United States when—

(1) an international arrangement gives the United States

Government authority to make the extension; and

(2) the President decides the extension is in the national
interest.

(c) ADDITIONAL REMEDIES.—A remedy under this part is in ad-
dition to any other remedies provided by law.

§40121. Air traffic control modernization reviews

(a) REQUIRED TERMINATIONS OF ACQUISITIONS.—The Adminis-
trator of the Federal Aviation Administration shall terminate any
acquisition program initiated after the date of the enactment of the
Air Traffic Management System Performance Improvement Act of
1}?96 and funded under the Facilities and Equipment account
that—

(1) is more than 50 percent over the cost goal established
for the program;

(2) fails to achieve at least 50 percent of the performance
goals established for the program; or

(3) is more than 50 percent behind schedule as determined
in accordance with the schedule goal established for the pro-
gram.

(b) AUTHORIZED TERMINATION OF ACQUISITION PROGRAMS.—
The Administrator shall consider terminating, under the authority
of subsection (a), any substantial acquisition program that—

(1) is more than 10 percent over the cost goal established
for the program,;
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(2) fails to achieve at least 90 percent of the performance
goals established for the program; or

(3) is more than 10 percent behind schedule as determined
in accordance with the schedule goal established for the pro-
gram.

(c) EXCEPTIONS AND REPORT.—

(1) CONTINUANCE OF PROGRAM, ETC.—Notwithstanding
subsection (a), the Administrator may continue an acquisitions
program required to be terminated under subsection (a) if the
Administrator determines that termination would be incon-
sistent with the development or operation of the national air
transportation system in a safe and efficient manner.

(2) DEPARTMENT OF DEFENSE.—The Department of Defense
shall have the same exemptions from acquisition laws as are
waived by the Administrator under section 40110(d)(2) of this
title when engaged in joint actions to improve or replenish the
national air traffic control system. The Administration may ac-
quire real property, goods, and services through the Depart-
ment of Defense, or other appropriate agencies, but is bound
by the acquisition laws and regulations governing those cases.

(3) REPORT.—If the Administrator makes a determination
under paragraph (1), the Administrator shall transmit a copy
of the determination, together with a statement of the basis for
the determination, to the Committees on Appropriations of the
Senate and the House of Representatives, the Committee on
Commerce, Science, and Transportation of the Senate, and the
Committee on Transportation and Infrastructure of the House
of Representatives.

§40122. Federal Aviation Administration personnel manage-
ment system

(a) IN GENERAL.—

(1) CONSULTATION AND NEGOTIATION.—In developing and
making changes to the personnel management system initially
implemented by the Administrator of the Federal Aviation Ad-
ministration on April 1, 1996, the Administrator shall nego-
tiate with the exclusive bargaining representatives of employ-
ees of the Administration certified under section 7111 of title
5 and consult with other employees of the Administration.

(2) MEDIATION.—If the Administrator does not reach an
agreement under paragraph (1) with the exclusive bargaining
representatives, the services of the Federal Mediation and Con-
ciliation Service shall be used to attempt to reach such agree-
ment. If the services of the Federal Mediation and Conciliation
Service do not lead to an agreement, the Administrator’s pro-
posed change to the personnel management system shall not
take effect until 60 days have elapsed after the Administrator
has transmitted the proposed change, along with the objections
of the exclusive bargaining representatives to the change, and
the reasons for such objections, to Congress. The 60-day period
shall not include any period during which Congress has ad-
journed sine die.

(3) COST SAVINGS AND PRODUCTIVITY GOALS.—The Adminis-
tration and the exclusive bargaining representatives of the em-
ployees shall use every reasonable effort to find cost savings
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and to increase productivity within each of the affected bar-

gaining units.

(4) ANNUAL BUDGET DISCUSSIONS.—The Administration
and the exclusive bargaining representatives of the employees
shall meet annually for the purpose of finding additional cost
savings within the Administration’s annual budget as it ap-
plies to each of the affected bargaining units and throughout
the agency.

(b) EXPERT EVALUATION.—On the date that is 3 years after the
personnel management system is implemented, the Administration
shall employ outside experts to provide an independent evaluation
of the effectiveness of the system within 3 months after such date.
For this purpose, the Administrator may utilize the services of ex-
perts and consultants under section 3109 of title 5 without regard
to the limitation imposed by the last sentence of section 3109(b) of
such title, and may contract on a sole source basis, notwithstanding
any other provision of law to the contrary.

(c) PAY RESTRICTION.—No officer or employee of the Adminis-
tration may receive an annual rate of basic pay in excess of the an-
nual rate of basic pay payable to the Administrator.

(d) ETHICcS.—The Administration shall be subject to Executive
Order No. 12674 and regulations and opinions promulgated by the
Office of Government Ethics, including those set forth in section
2635 of title 5 of the Code of Federal Regulations.

(e) EMPLOYEE PROTECTIONS.—Until July 1, 1999, basic wages
(including locality pay) and operational differential pay provided
employees of the Administration shall not be involuntarily ad-
versely affected by reason of the enactment of this section, except
for unacceptable performance or by reason of a reduction in force
or reorganization or by agreement between the Administration and
the affected employees’ exclusive bargaining representative.

(f) LABOR-MANAGEMENT AGREEMENTS.—Except as otherwise
provided by this title, all labor-management agreements covering
employees of the Administration that are in effect on the effective
date of the Air Traffic Management System Performance Improve-
ment Act of 1996 shall remain in effect until their normal expira-
tion date, unless the Administrator and the exclusive bargaining
representative agree to the contrary.

(g) PERSONNEL MANAGEMENT SYSTEM.—

(1) IN GENERAL.—In consultation with the employees of the
Administration and such non-governmental experts in per-
sonnel management systems as he may employ, and notwith-
standing the provisions of title 5 and other Federal personnel
laws, the Administrator shall develop and implement, not later
than January 1, 1996, a personnel management system for the
Administration that addresses the unique demands on the
agency’s workforce. Such a new system shall, at a minimum,
provide for greater flexibility in the hiring, training, compensa-
tion, and location of personnel.

(2) APPLICABILITY OF TITLE 5.—The provisions of title 5
shall not apply to the new personnel management system de-
veloped and implemented pursuant to paragraph (1), with the
exception of—



135 SUB. VII, PART A—AIR COMMERCE AND SAFETY Sec. 40123

(A) section 2302(b), relating to whistleblower protec-
tion, including the provisions for investigation and enforce-
ment as provided in chapter 12 of title 5;

(B) sections 3308-3320, relating to veterans’ pref-
erence;

(C) chapter 71, relating to labor-management rela-
tions;

(D) section 7204, relating to antidiscrimination;

(E) chapter 73, relating to suitability, security, and
conduct;

(F) chapter 81, relating to compensation for work in-
jury;

(G) chapters 83-85, 87, and 89, relating to retirement,
unemployment compensation, and insurance coverage; and
(H) sections 1204, 1211-1218, 1221, and 7701-7703,
relating to the Merit Systems Protection Board.
(3) APPEALS TO MERIT SYSTEMS PROTECTION BOARD.—
Under the new personnel management system developed and
implemented under paragraph (1), an employee of the Admin-
istration may submit an appeal to the Merit Systems Protec-
tion Board and may seek judicial review of any resulting final
orders or decisions of the Board from any action that was ap-
pealable to the Board under any law, rule, or regulation as of

March 31, 1996.

(4) EFFECTIVE DATE.—This subsection shall take effect on

April 1, 1996.

(h) RiGHT To CONTEST ADVERSE PERSONNEL ACTIONS.—An em-
ployee of the Federal Aviation Administration who is the subject of
a major adverse personnel action may contest the action either
through any contractual grievance procedure that is applicable to
the employee as a member of the collective bargaining unit or
through the Administration’s internal process relating to review of
major adverse personnel actions of the Administration, known as
Guaranteed Fair Treatment, or under section 40122(g)(3).

(i) ELECTION OF FORUM.—Where a major adverse personnel ac-
tion may be contested through more than one of the indicated fo-
rums (such as the contractual grievance procedure, the Federal
Aviation Administration’s internal process, or that of the Merit
Systems Protection Board), an employee must elect the forum
through which the matter will be contested. Nothing in this section
is intended to allow an employee to contest an action through more
than one forum unless otherwise allowed by law.

(j) DEFINITION.—In this section, the term “major adverse per-
sonnel action” means a suspension of more than 14 days, a reduc-
tion in pay or grade, a removal for conduct or performance, a non-
disciplinary removal, a furlough of 30 days or less (but not includ-
ing placement in a nonpay status as the result of a lapse of appro-
priations or an enactment by Congress), or a reduction in force ac-
tion.

§40123. Protection of voluntarily submitted information

(a) IN GENERAL.—Notwithstanding any other provision of law,
neither the Administrator of the Federal Aviation Administration,
nor any agency receiving information from the Administrator, shall
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disclose voluntarily-provided safety or security related information
if the Administrator finds that—

(1) the disclosure of the information would inhibit the vol-
untary provision of that type of information and that the re-
ceipt of that type of information aids in fulfilling the Adminis-
trator’s safety and security responsibilities; and

(2) withholding such information from disclosure would be
consistent with the Administrator’s safety and security respon-
sibilities.

(b) REGULATIONS.—The Administrator shall issue regulations
to carry out this section.

§40124. Interstate agreements for airport facilities

Congress consents to a State making an agreement, not in con-
flict with a law of the United States, with another State to develop
or operate an airport facility.

§40125. Qualifications for public aircraft status

(a) DEFINITIONS.—In this section, the following definitions
apply:

(1) COMMERCIAL PURPOSES.—The term “commercial pur-
poses” means the transportation of persons or property for
compensation or hire, but does not include the operation of an
aircraft by the armed forces for reimbursement when that re-
imbursement is required by any Federal statute, regulation, or
directive, in effect on November 1, 1999, or by one government
on behalf of another government under a cost reimbursement
agreement if the government on whose behalf the operation is
conducted certifies to the Administrator of the Federal Avia-
tion Administration that the operation is necessary to respond
to a significant and imminent threat to life or property (includ-
ing natural resources) and that no service by a private oper-
ator is reasonably available to meet the threat.

(2) GOVERNMENTAL FUNCTION.—The term “governmental
function” means an activity undertaken by a government, such
as national defense, intelligence missions, firefighting, search
and rescue, law enforcement (including transport of prisoners,
detainees, and illegal aliens), aeronautical research, or biologi-
cal or geological resource management.

(3) QUALIFIED NON-CREWMEMBER.—The term “qualified
non-crewmember” means an individual, other than a member
of the crew, aboard an aircraft—

(A) operated by the armed forces or an intelligence
agency of the United States Government; or

(B) whose presence is required to perform, or is associ-
ated with the performance of, a governmental function.

(4) ARMED FORCES.—The term “armed forces” has the
meaning given such term by section 101 of title 10.

(b) AIRCRAFT OWNED BY GOVERNMENTS.—An aircraft described
in subparagraph (A), (B), (C), or (D) of section 40102(a)(37) does not
qualify as a public aircraft under such section when the aircraft is
used for commercial purposes or to carry an individual other than
a crewmember or a qualified non-crewmember.

(c) AIRCRAFT OWNED OR OPERATED BY THE ARMED FORCES.—
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(1) IN GENERAL.—Subject to paragraph (2), an aircraft de-
sfgribed in section 40102(a)(37)(E) qualifies as a public aircraft
1 e—

(A) the aircraft is operated in accordance with title 10;

(B) the aircraft is operated in the performance of a
governmental function under title 14, 31, 32, or 50 and the
aircraft is not used for commercial purposes; or

(C) the aircraft is chartered to provide transportation
to the armed forces and the Secretary of Defense (or the

Secretary of the department in which the Coast Guard is

operating) designates the operation of the aircraft as being

required in the national interest.

(2) LIMITATION.—An aircraft that meets the criteria set
forth in paragraph (1) and that is owned or operated by the
National Guard of a State, the District of Columbia, or any ter-
ritory or possession of the United States, qualifies as a public
aircraft only to the extent that it is operated under the direct
control of the Department of Defense.

§40126. Severable services contracts for periods crossing fis-
cal years

(a) IN GENERAL.—The Administrator of the Federal Aviation
Administration may enter into a contract for procurement of sever-
able services for a period that begins in 1 fiscal year and ends in
the next fiscal year if (without regard to any option to extend the
period of the contract) the contract period does not exceed 1 year.

(b) OBLIGATION OF FUNDS.—Funds made available for a fiscal
year may be obligated for the total amount of a contract entered
into under the authority of subsection (a).

§40127. Prohibitions on discrimination

(a) PERSONS IN AIR TRANSPORTATION.—An air carrier or foreign
air carrier may not subject a person in air transportation to dis-
crimination on the basis of race, color, national origin, religion, sex,
or ancestry.

(b) USE oOF PRIVATE AIRPORTS.—Notwithstanding any other
provision of law, no State or local government may prohibit the use
or full enjoyment of a private airport within its jurisdiction by any
person on the basis of that person’s race, color, national origin, reli-
gion, sex, or ancestry.

§40128. Overflights of national parks

(a) IN GENERAL.—

(1) GENERAL REQUIREMENTS.—A commercial air tour oper-
ator may not conduct commercial air tour operations over a na-
tional park or tribal lands except—

(A) in accordance with this section;

(B) in accordance with conditions and limitations pre-
scribed for that operator by the Administrator; and

(C) in accordance with any applicable air tour manage-
ment plan for the park or tribal lands.

(2) APPLICATION FOR OPERATING AUTHORITY.—

(A) APPLICATION REQUIRED.—Before commencing com-
mercial air tour operations over a national park or tribal
lands, a commercial air tour operator shall apply to the
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Administrator for authority to conduct the operations over
the park or tribal lands.

(B) COMPETITIVE BIDDING FOR LIMITED CAPACITY
PARKS.—Whenever an air tour management plan limits the
number of commercial air tour operations over a national
park during a specified time frame, the Administrator, in
cooperation with the Director, shall issue operation speci-
fications to commercial air tour operators that conduct
such operations. The operation specifications shall include
such terms and conditions as the Administrator and the
Director find necessary for management of commercial air
tour operations over the park. The Administrator, in co-
operation with the Director, shall develop an open competi-
tive process for evaluating proposals from persons inter-
ested in providing commercial air tour operations over the
park. In making a selection from among various proposals
submitted, the Administrator, in cooperation with the Di-
rector, shall consider relevant factors, including—

(i) the safety record of the person submitting the
proposal or pilots employed by the person;

(i1) any quiet aircraft technology proposed to be
used by the person submitting the proposal;

(ii1) the experience of the person submitting the
proposal with commercial air tour operations over
other national parks or scenic areas;

(iv) the financial capability of the person submit-
ting the proposal;

(v) any training programs for pilots provided by
the person submitting the proposal; and

(vi) responsiveness of the person submitting the
proposal to any relevant criteria developed by the Na-
tional Park Service for the affected park.

(C) NUMBER OF OPERATIONS AUTHORIZED.—In deter-
mining the number of authorizations to issue to provide
commercial air tour operations over a national park, the
Administrator, in cooperation with the Director, shall take
into consideration the provisions of the air tour manage-
ment plan, the number of existing commercial air tour op-
erators and current level of service and equipment pro-
vided by any such operators, and the financial viability of
each commercial air tour operation.

(D) COOPERATION WITH NPS.—Before granting an ap-
plication under this paragraph, the Administrator, in co-
operation with the Director, shall develop an air tour man-
agement plan in accordance with subsection (b) and imple-
ment such plan.

(E) TIME LIMIT ON RESPONSE TO ATMP APPLICATIONS.—
The Administrator shall make every effort to act on any
application under this paragraph and issue a decision on
the application not later than 24 months after it is re-
ceived or amended.

(F) PRIORITY.—In acting on applications under this
paragraph to provide commercial air tour operations over
a national park, the Administrator shall give priority to an
application under this paragraph in any case in which a
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new entrant commercial air tour operator is seeking oper-

ating authority with respect to that national park.

(3) EXCEPTION.—Notwithstanding paragraph (1), commer-
cial air tour operators may conduct commercial air tour oper-
ations over a national park under part 91 of the title 14, Code
of Federal Regulations if—

(A) such activity is permitted under part 119 of such
title;

(B) the operator secures a letter of agreement from the
Administrator and the national park superintendent for
that national park describing the conditions under which
the operations will be conducted; and

(C) the total number of operations under this excep-
tion is limited to not more than five flights in any 30-day
period over a particular park.

(4) SPECIAL RULE FOR SAFETY REQUIREMENTS.—Notwith-
standing subsection (c¢), an existing commercial air tour oper-
ator shall apply, not later than 90 days after the date of the
enactment of this section, for operating authority under part
119, 121, or 135 of title 14, Code of Federal Regulations. A new
entrant commercial air tour operator shall apply for such au-
thority before conducting commercial air tour operations over
a national park or tribal lands. The Administrator shall make
every effort to act on any such application for a new entrant
and issue a decision on the application not later than 24
months after it is received or amended.

(b) AIR TOUR MANAGEMENT PLANS.—

(1) ESTABLISHMENT.—

(A) IN GENERAL.—The Administrator, in cooperation
with the Director, shall establish an air tour management
plan for any national park or tribal land for which such a
plan is not in effect whenever a person applies for author-
ity to conduct a commercial air tour operation over the
park. The air tour management plan shall be developed by
means of a public process in accordance with paragraph
(4).

(B) OBJECTIVE.—The objective of any air tour manage-
ment plan shall be to develop acceptable and effective
measures to mitigate or prevent the significant adverse
impacts, if any, of commercial air tour operations upon the
natural and cultural resources, visitor experiences, and
tribal lands.

(2) ENVIRONMENTAL DETERMINATION.—In establishing an
air tour management plan under this subsection, the Adminis-
trator and the Director shall each sign the environmental deci-
sion document required by section 102 of the National Environ-
mental Policy Act of 1969 (42 U.S.C. 4332) which may include
a finding of no significant impact, an environmental assess-
ment, or an environmental impact statement and the record of
decision for the air tour management plan.

(3) CONTENTS.—An air tour management plan for a na-
tional park—

(A) may prohibit commercial air tour operations in
whole or in part;
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(B) may establish conditions for the conduct of com-
mercial air tour operations, including commercial air tour
routes, maximum or minimum altitudes, time-of-day re-
strictions, restrictions for particular events, maximum
number of flights per unit of time, intrusions on privacy on
tribal lands, and mitigation of noise, visual, or other im-
pacts;

(C) shall apply to all commercial air tour operations
within Y2 mile outside the boundary of a national park;

(D) shall include incentives (such as preferred com-
mercial air tour routes and altitudes, relief from caps and
curfews) for the adoption of quiet aircraft technology by
commercial air tour operators conducting commercial air
tour operations at the park;

(E) shall provide for the initial allocation of opportuni-
ties to conduct commercial air tour operations if the plan
includes a limitation on the number of commercial air tour
operations for any time period; and

(F) shall justify and document the need for measures
taken pursuant to subparagraphs (A) through (E) and in-
clude such justifications in the record of decision.

(4) PROCEDURE.—In establishing an air tour management
plan for a national park or tribal lands, the Administrator and
the Director shall—

(A) hold at least one public meeting with interested
parties to develop the air tour management plan;

(B) publish the proposed plan in the Federal Register
for notice and comment and make copies of the proposed
plan available to the public;

(C) comply with the regulations set forth in sections
1501.3 and 1501.5 through 1501.8 of title 40, Code of Fed-
eral Regulations (for purposes of complying with the regu-
lations, the Federal Aviation Administration shall be the
lead agency and the National Park Service is a cooperating
agency); and

(D) solicit the participation of any Indian tribe whose
tribal lands are, or may be, overflown by aircraft involved
in a commercial air tour operation over the park or tribal
lands to which the plan applies, as a cooperating agency
under the regulations referred to in subparagraph (C).

(5) JUDICIAL REVIEW.—An air tour management plan de-
veloped under this subsection shall be subject to judicial re-
view.

(6) AMENDMENTS.—The Administrator, in cooperation with
the Director, may make amendments to an air tour manage-
ment plan. Any such amendments shall be published in the
Federal Register for notice and comment. A request for amend-
ment of an air tour management plan shall be made in such
form and manner as the Administrator may prescribe.

(¢) INTERIM OPERATING AUTHORITY.—

(1) IN GENERAL.—Upon application for operating authority,
the Administrator shall grant interim operating authority
under this subsection to a commercial air tour operator for
commercial air tour operations over a national park or tribal
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lands for which the operator is an existing commercial air tour
operator.

(2) REQUIREMENTS AND LIMITATIONS.—Interim operating
authority granted under this subsection—

(A) shall provide annual authorization only for the
greater of—

(i) the number of flights used by the operator to
provide the commercial air tour operations within the
12-month period prior to the date of the enactment of
this section; or

(i) the average number of flights per 12-month
period used by the operator to provide such operations
within the 36-month period prior to such date of en-
actment, and, for seasonal operations, the number of
flights so used during the season or seasons covered
by that 12-month period;

(B) may not provide for an increase in the number of
commercial air tour operations conducted during any time
period by the commercial air tour operator above the num-
ber that the air tour operator was originally granted un-
less such an increase is agreed to by the Administrator
and the Director;

(C) shall be published in the Federal Register to pro-
vide notice and opportunity for comment;

(D) may be revoked by the Administrator for cause;

(E) shall terminate 180 days after the date on which
an air tour management plan is established for the park
or tribal lands;

(F) shall promote protection of national park re-
sources, visitor experiences, and tribal lands;

(G) shall promote safe commercial air tour operations;

(H) shall promote the adoption of quiet technology, as
appropriate; and

(I) shall allow for modifications of the interim oper-
ating authority based on experience if the modification im-
proves protection of national park resources and values
and of tribal lands.

(3) NEW ENTRANT AIR TOUR OPERATORS.—

(A) IN GENERAL.—The Administrator, in cooperation
with the Director, may grant interim operating authority
under this paragraph to an air tour operator for a national
park or tribal lands for which that operator is a new en-
trant air tour operator if the Administrator determines the
authority is necessary to ensure competition in the provi-
sion of commercial air tour operations over the park or
tribal lands.

(B) SAFETY LIMITATION.—The Administrator may not
grant interim operating authority under subparagraph (A)
if the Administrator determines that it would create a
safety problem at the park or on the tribal lands, or the
Director determines that it would create a noise problem
at the park or on the tribal lands.

(C) ATMP LIMITATION.—The Administrator may grant
interim operating authority under subparagraph (A) of this
paragraph only if the air tour management plan for the
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park or tribal lands to which the application relates has

not been developed within 24 months after the date of the

enactment of this section.

(d) ExeEMPTIONS.—This section shall not apply to—

(1) the Grand Canyon National Park; or

(2) tribal lands within or abutting the Grand Canyon Na-
tional Park.

(e) LAKE MEAD.—This section shall not apply to any air tour
operator while flying over or near the Lake Mead National Recre-
ation Area, solely as a transportation route, to conduct an air tour
over the Grand Canyon National Park.

(f) DEFINITIONS.—In this section, the following definitions
apply:

(1) COMMERCIAL AIR TOUR OPERATOR.—The term “commer-
cial air tour operator” means any person who conducts a com-
mercial air tour operation.

(2) EXISTING COMMERCIAL AIR TOUR OPERATOR.—The term
“existing commercial air tour operator” means a commercial air
tour operator that was actively engaged in the business of pro-
viding commercial air tour operations over a national park at
any time during the 12-month period ending on the date of the
enactment of this section.

(3) NEW ENTRANT COMMERCIAL AIR TOUR OPERATOR.—The
term “new entrant commercial air tour operator” means a com-
mercial air tour operator that—

(A) applies for operating authority as a commercial air
tour operator for a national park or tribal lands; and

(B) has not engaged in the business of providing com-
mercial air tour operations over the national park or tribal
lands in the 12-month period preceding the application.

(4) COMMERCIAL AIR TOUR OPERATION.—

(A) IN GENERAL.—The term “commercial air tour oper-
ation” means any flight, conducted for compensation or
hire in a powered aircraft where a purpose of the flight is
sightseeing over a national park, within %2 mile outside
the boundary of any national park, or over tribal lands,
during which the aircraft flies—

(i) below a minimum altitude, determined by the
Administrator in cooperation with the Director, above
ground level (except solely for purposes of takeoff or
landing, or necessary for safe operation of an aircraft
as determined under the rules and regulations of the
Federal Aviation Administration requiring the pilot-in-
command to take action to ensure the safe operation
of the aircraft); or

(i1) less than 1 mile laterally from any geographic
feature within the park (unless more than %2 mile out-
side the boundary).

(B) FACTORS TO CONSIDER.—In making a determina-
tion of whether a flight is a commercial air tour operation
for purposes of this section, the Administrator may
consider—

(i) whether there was a holding out to the public
of willingness to conduct a sightseeing flight for com-
pensation or hire;
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(i1) whether a narrative that referred to areas or
points of interest on the surface below the route of the
flight was provided by the person offering the flight;

(iii) the area of operation;

(iv) the frequency of flights conducted by the per-
son offering the flight;

(v) the route of flight;

(vi) the inclusion of sightseeing flights as part of
any travel arrangement package offered by the person
offering the flight;

(viil) whether the flight would have been canceled
based on poor visibility of the surface below the route
of the flight; and

(viii) any other factors that the Administrator and
the Director consider appropriate.

(5) NATIONAL PARK.—The term “national park” means any
unit of the National Park System.

(6) TRIBAL LANDS.—The term “tribal lands” means Indian
country (as that term is defined in section 1151 of title 18) that
is within or abutting a national park.

(7) ADMINISTRATOR.—The term “Administrator” means the
Administrator of the Federal Aviation Administration.

(8) DIRECTOR.—The term “Director” means the Director of
the National Park Service.

SUBPART II—ECONOMIC REGULATION
CHAPTER 411—AIR CARRIER CERTIFICATES

Sec.

41101. Requirement for a certificate.

41102. General, temporary, and charter air transportation certificates of air car-
riers.

41103. All-cargo air transportation certificates of air carriers.

41104. Additional limitations and requirements of charter air carriers.

41105. Transfers of certificates.

41106. Airlift service.

41107. Transportation of mail.

41108. Applications for certificates.

41109. Terms of certificates.

41110. Effective periods and amendments, modifications, suspensions, and revoca-
tions of certificates.

41111. Simplified procedure to apply for, amend, modify, suspend, and transfer
certificates.

41112. Liability insurance and financial responsibility.

41113. Plans to address needs of families of passengers involved in aircraft acci-

ents.

§41101. Requirement for a certificate

(a) GENERAL.—Except as provided in this chapter or another
law—

(1) an air carrier may provide air transportation only if the
air carrier holds a certificate issued under this chapter author-
izing the air transportation;

(2) a charter air carrier may provide charter air transpor-
tation only if the charter air carrier holds a certificate issued
under this chapter authorizing the charter air transportation;
and
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(3) an air carrier may provide all-cargo air transportation
only if the air carrier holds a certificate issued under this
chapter authorizing the all-cargo air transportation.

(b) THROUGH SERVICE AND JOINT TRANSPORTATION.—A citizen
of the United States providing transportation in a State of pas-
sengers or property as a common carrier for compensation with air-
craft capable of carrying at least 30 passengers, under authority
granted by the appropriate State authority—

(1) may provide transportation for passengers and property
that includes through service by the citizen over its routes in
the State and in air transportation by an air carrier or foreign
air carrier; and

(2) subject to sections 41309 and 42111 of this title, may
make an agreement with an air carrier or foreign air carrier
to provide the joint transportation.

(¢) PROPRIETARY OR EXCLUSIVE RIGHT NOT CONFERRED.—A
certificate issued under this chapter does not confer a proprietary
or exclusive right to use airspace, an airway of the United States,
or an air navigation facility.

§41102. General, temporary, and charter air transportation
certificates of air carriers

(a) IsSUANCE.—The Secretary of Transportation may issue a
certificate of public convenience and necessity to a citizen of the
United States authorizing the citizen to provide any part of the fol-
lowing air transportation the citizen has applied for under section
41108 of this title:

(1) air transportation as an air carrier.

(2) temporary air transportation as an air carrier for a lim-
ited period.

(3) charter air transportation as a charter air carrier.

(b) FINDINGS REQUIRED FOR ISSUANCE.—(1) Before issuing a
certificate under subsection (a) of this section, the Secretary must
find that the citizen is fit, willing, and able to provide the transpor-
tation to be authorized by the certificate and to comply with this
part and regulations of the Secretary.

(2) In addition to the findings under paragraph (1) of this sub-
section, the Secretary, before issuing a certificate under subsection
(a) of this section for foreign air transportation, must find that the
transportation is consistent with the public convenience and neces-
sity.

(¢c) TEMPORARY CERTIFICATES.—The Secretary may issue a cer-
tificate under subsection (a) of this section for interstate air trans-
portation (except the transportation of passengers) or foreign air
transportation for a temporary period of time (whether the applica-
tion is for permanent or temporary authority) when the Secretary
decides that a test period is desirable—

(1) to decide if the projected services, efficiencies, methods,
and prices and the projected results will materialize and re-
main for a sustained period of time; or

(2) to evaluate the new transportation.

(d) FOREIGN AIR TRANSPORTATION.—The Secretary shall sub-
mit each decision authorizing the provision of foreign air transpor-
tation to the President under section 41307 of this title.
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§41103. Al.l-cargo air transportation certificates of air car-
riers

(a) APPLICATIONS.—A citizen of the United States may apply to
the Secretary of Transportation for a certificate authorizing the cit-
izen to provide all-cargo air transportation. The application must
contain information and be in the form the Secretary by regulation
requires.

(b) IssUANCE.—Not later than 180 days after an application for
a certificate is filed under this section, the Secretary shall issue the
certificate to a citizen of the United States authorizing the citizen,
as an air carrier, to provide any part of the all-cargo air transpor-
tation applied for unless the Secretary finds that the citizen is not
fit, willing, and able to provide the all-cargo air transportation to
be authorized by the certificate and to comply with regulations of
the Secretary.

(c) TERMS.—The Secretary may impose terms the Secretary
considers necessary when issuing a certificate under this section.
However, the Secretary may not impose terms that restrict the
places served or prices charged by the holder of the certificate.

(d) EXEMPTIONS AND STATUS.—A citizen issued a certificate
under this section—

(1) is exempt in providing the transportation under the
certificate from the requirements of—
(A) section 41101(a)(1) of this title and regulations or
procedures prescribed under section 41101(a)(1); and
(B) other provisions of this part and regulations or
procedures prescribed under those provisions when the
Secretary finds under regulations of the Secretary that the
exemption is appropriate; and
(2) is an air carrier under this part except to the extent
the carrier is exempt under this section from a requirement of
this part.

§41104. Additional limitations and requirements of charter
air carriers

(a) RESTRICTIONS.—The Secretary of Transportation may pre-
scribe a regulation or issue an order restricting the marketability,
flexibility, accessibility, or variety of charter air transportation pro-
vided under a certificate issued under section 41102 of this title
only to the extent required by the public interest. A regulation pre-
scribed or order issued under this subsection may not be more re-
strictive than a regulation related to charter air transportation
that was in effect on October 1, 1978.

(b) SCHEDULED OPERATIONS.—

(1) IN GENERAL.—Except as provided in paragraph (3), an
air carrier, including an indirect air carrier, may not provide,
in aircraft designed for more than 9 passenger seats, regularly
scheduled charter air transportation for which the public is
provided in advance a schedule containing the departure loca-
tion, departure time, and arrival location of the flight unless
such air transportation is to and from an airport that has an
airport operating certificate issued under part 139 of title 14,
Code of Federal Regulations (or any subsequent similar regula-
tion).
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(2) DEFINITION.—In this paragraph, the term “regularly
scheduled charter air transportation” does not include oper-
ations for which the departure time, departure location, and
arrival location are specifically negotiated with the customer or
the customer’s representative.

(3) EXcepTION.—This subsection does not apply to any air-
gort in the State of Alaska or to any airport outside the United

tates.

(¢) ALASKA.—An air carrier holding a certificate issued under
section 41102 of this title may provide charter air transportation
between places in Alaska only to the extent the Secretary decides
the transportation is required by public convenience and necessity.
The Secretary may make that decision when issuing, amending, or
modifying the certificate. This subsection does not apply to a cer-
tificate issued under section 41102 to a citizen of the United States
who, before July 1, 1977—

(1) maintained a principal place of business in Alaska; and

(2) conducted air transport operations between places in
Alaska with aircraft with a certificate for gross takeoff weight
of more than 40,000 pounds.

(d) SUSPENSIONS.—(1) The Secretary shall suspend for not
more than 30 days any part of the certificate of a charter air car-
rier if the Secretary decides that the failure of the carrier to comply
with the requirements described in sections 41110(e) and 41112 of
this title, or a regulation or order of the Secretary under section
41110(e) or 41112, requires immediate suspension in the interest
of the rights, welfare, or safety of the public. The Secretary may
act under this paragraph without notice or a hearing.

(2) The Secretary shall begin immediately a hearing to decide
if the certificate referred to in paragraph (1) of this subsection
should be amended, modified, suspended, or revoked. Until the
hearing is completed, the Secretary may suspend the certificate for
additional periods totaling not more than 60 days. If the Secretary
decides that the carrier is complying with the requirements de-
scribed in sections 41110(e) and 41112 of this title and regulations
and orders under sections 41110(e) and 41112, the Secretary imme-
diately may end the suspension period and proceeding begun under
this subsection. However, the Secretary is not prevented from im-
posing a civil penalty on the carrier for violating the requirements
described in section 41110(e) or 41112 or a regulation or order
under section 41110(e) or 41112.

§41105. Transfers of certificates

(a) GENERAL.—A certificate issued under section 41102 of this
title may be transferred only when the Secretary of Transportation
approves the transfer as being consistent with the public interest.

(b) CERTIFICATION TO CONGRESS.—When a certificate is trans-
ferred, the Secretary shall certify to the Committee on Commerce,
Science, and Transportation of the Senate and the Committee on
Transportation and Infrastructure of the House of Representatives
that the transfer is consistent with the public interest. The Sec-
retary shall include with the certification a report analyzing the ef-
fects of the transfer on—

(1) the viability of each carrier involved in the transfer;
(2) competition in the domestic airline industry; and
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(3) the trade position of the United States in the inter-
national air transportation market.

§41106. Airlift service

(a) INTERSTATE TRANSPORTATION.—(1) Except as provided in
subsection (d) of this section, the transportation of passengers or
property by transport category aircraft in interstate air transpor-
tation obtained by the Secretary of Defense or the Secretary of a
military department through a contract for airlift service in the
United States may be provided only by an air carrier that—

(A) has aircraft in the civil reserve air fleet or offers to
place the aircraft in that fleet; and

(B) holds a certificate issued under section 41102 of this
title.

(2) The Secretary of Transportation shall act as expeditiously
as possible on an application for a certificate under section 41102
of this title to provide airlift service.

(b) TRANSPORTATION BETWEEN THE UNITED STATES AND FOR-
EIGN LOCATIONS.—Except as provided in subsection (d), the trans-
portation of passengers or property by transport category aircraft
between a place in the United States and a place outside the
United States obtained by the Secretary of Defense or the Sec-
retary of a military department through a contract for airlift serv-
ice shall be provided by an air carrier referred to in subsection (a).

(c) TRANSPORTATION BETWEEN FOREIGN LOCATIONS.—The
transportation of passengers or property by transport category air-
craft between two places outside the United States obtained by the
Secretary of Defense or the Secretary of a military department
through a contract for airlift service shall be provided by an air
carrier that has aircraft in the civil reserve air fleet whenever
transportation by such an air carrier is reasonably available.

(d) EXCEPTION.—When the Secretary of Defense decides that
no air carrier holding a certificate under section 41102 is capable
of providing, and willing to provide, the airlift service, the Sec-
retary of Defense may make a contract to provide the service with
an air carrier not having a certificate.

§41107. Transportation of mail

When the United States Postal Service finds that the needs of
the Postal Service require the transportation of mail by aircraft in
foreign air transportation or between places in Alaska, in addition
to the transportation of mail authorized under certificates in effect,
the Postal Service shall certify that finding to the Secretary of
Transportation with a statement about the additional transpor-
tation and facilities necessary to provide the additional transpor-
tation. A copy of each certification and statement shall be posted
for at least 20 days in the office of the Secretary. After notice and
an opportunity for a hearing, the Secretary shall issue a new cer-
tificate under section 41102 of this title, or amend or modify an ex-
isting certificate under section 41110(a)(2)(A) of this title, to pro-
vide the additional transportation and facilities if the Secretary
finds the additional transportation is required by the public con-
venience and necessity.
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§41108. Applications for certificates

(a) ForM, CONTENTS, AND PROOF OF SERVICE.—To be issued a
certificate of public convenience and necessity under section 41102
of this title, a citizen of the United States must apply to the Sec-
retary of Transportation. The application must—

(1) be in the form and contain information required by reg-
ulations of the Secretary; and

(2) be accompanied by proof of service on interested per-
sons as required by regulations of the Secretary and on each
community that may be affected by the issuance of the certifi-
cate.

(b) NOTICE, RESPONSE, AND ACTIONS ON APPLICATIONS.—(1)
When an application is filed, the Secretary shall post a notice of
the application in the office of the Secretary and give notice of the
application to other persons as required by regulations of the Sec-
retary. An interested person may file a response with the Secretary
opposing or supporting the issuance of the certificate. Not later
than 90 days after the application is filed, the Secretary shall—

(A) provide an opportunity for a public hearing on the ap-
plication;

(B) begin the procedure under section 41111 of this title;
or

(C) dismiss the application on its merits.

(2) An order of dismissal issued by the Secretary under para-
graph (1)(C) of this subsection is a final order and may be reviewed
judicially under section 46110 of this title.

(8) If the Secretary provides an opportunity for a hearing
under paragraph (1)(A) of this subsection, an initial or rec-
ommended decision shall be issued not later than 150 days after
the date the Secretary provides the opportunity. The Secretary
shall issue a final order on the application not later than 90 days
after the decision is issued. However, if the Secretary does not act
within the 90-day period, the initial or recommended decision on an
application to provide—

(A) interstate air transportation is a final order and may
be reviewed judicially under section 46110 of this title; and
(B) foreign air transportation shall be submitted to the

President under section 41307 of this title.

(4) If the Secretary acts under paragraph (1)(B) of this sub-
section, the Secretary shall issue a final order on the application
not later than 180 days after beginning the procedure on the appli-
cation.

(5) If a citizen applying for a certificate does not meet the pro-
cedural schedule adopted by the Secretary in a proceeding, the Sec-
retary may extend the period for acting under paragraphs (3) and
(4) of this subsection by a period equal to the period of delay
caused by the citizen. In addition to an extension under this para-
graph, an initial or recommended decision under paragraph (3) of
this subsection may be delayed for not more than 30 days in ex-
traordinary circumstances.

(¢c) PROOF REQUIREMENTS.—(1) A citizen applying for a certifi-
cate must prove that the citizen is fit, willing, and able to provide
the transportation referred to in section 41102 of this title and to
comply with this part.
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(2) A person opposing a citizen applying for a certificate must
prove that the transportation referred to in section 41102(b)(2) of
this title is not consistent with the public convenience and neces-
sity. The transportation is deemed to be consistent with the public
convenience and necessity unless the Secretary finds, by a prepon-
derance of the evidence, that the transportation is not consistent
with the public convenience and necessity.

§41109. Terms of certificates

(a) GENERAL.—(1) Each certificate issued under section 41102
of this title shall specify the type of transportation to be provided.

(2) The Secretary of Transportation—

(A) may prescribe terms for providing air transportation
under the certificate that the Secretary finds may be required
in the public interest; but

(B) may not prescribe a term preventing an air carrier
from adding or changing schedules, equipment, accommoda-
tions, and facilities for providing the authorized transportation
to satisfy business development and public demand.

(3) A certificate issued under section 41102 of this title to pro-
vide foreign air transportation shall specify the places between
which the air carrier is authorized to provide the transportation
only to the extent the Secretary considers practicable and other-
wise only shall specify each general route to be followed. The Sec-
retary shall authorize an air carrier holding a certificate to provide
foreign air transportation to handle and transport mail of countries
other than the United States.

(4) A certificate issued under section 41102 of this title to pro-
vide foreign charter air transportation shall specify the places be-
tween which the air carrier is authorized to provide the transpor-
tation only to the extent the Secretary considers practicable and
otherwise only shall specify each geographical area in which, or be-
tween which, the transportation may be provided.

(5) As prescribed by regulation by the Secretary, an air carrier
other than a charter air carrier may provide charter trips or other
special services without regard to the places named or type of
transportation specified in its certificate.

(b) MODIFYING TERMS.—(1) An air carrier may file with the
Secretary an application to modify any term of its certificate issued
under section 41102 of this title to provide interstate or foreign air
transportation. Not later than 60 days after an application is filed,
the Secretary shall—

(A) provide the carrier an opportunity for an oral evi-
dentiary hearing on the record; or

(B) begin to consider the application under section 41111
of this title.

(2) The Secretary shall modify each term the Secretary finds
to be inconsistent with the criteria under section 40101(a) and (b)
of this title.

(3) An application under this subsection may not be dismissed
under section 41108(b)(1)(C) of this title.
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§41110. Effective periods and amendments, modifications,
suspensions, and revocations of certificates

(a) GENERAL.—(1) Each certificate issued under section 41102
of this title is effective from the date specified in it and remains
in effect until—

(A) the Secretary of Transportation suspends or revokes
the certificate under this section;

(B) the end of the period the Secretary specifies for an air
carrier having a certificate of temporary authority issued
under section 41102(a)(2) of this title; or

(C) the Secretary certifies that transportation is no longer
being provided under a certificate.

(2) On application or on the initiative of the Secretary and
after notice and an opportunity for a hearing or, except as provided
in paragraph (4) of this subsection, under section 41111 of this
title, the Secretary may—

(A) amend, modify, or suspend any part of a certificate if
the Secretary finds the public convenience and necessity re-
quire amendment, modification, or suspension; and

(B) revoke any part of a certificate if the Secretary finds
that the holder of the certificate intentionally does not comply
with this chapter, sections 41308-41310(a), 41501, 41503,
41504, 41506, 41510, 41511, 41701, 41702, 41705-41709,
41711, 41712, and 41731-41742, chapter 419, subchapter II of
chapter 421, and section 46301(b) of this title, a regulation or
order of the Secretary under any of those provisions, or a term
of its certificate.

(3) The Secretary may revoke a certificate under paragraph
(2)(B) of this subsection only if the holder of the certificate does not
comply, within a reasonable time the Secretary specifies, with an
order to the holder requiring compliance.

(4) A certificate to provide foreign air transportation may not
be amended, modified, suspended, or revoked under section 41111
of this title if the holder of the certificate requests an oral evi-
dentiary hearing or the Secretary finds, under all the facts and cir-
cumstances, that the hearing is required in the public interest.

(b) ALL-CARGO AIR TRANSPORTATION.—The Secretary may
order that a certificate issued under section 41103 of this title au-
thorizing all-cargo air transportation is ineffective if, after notice
and an opportunity for a hearing, the Secretary finds that the
transportation is not provided to the minimum extent specified by
the Secretary.

(c) FOREIGN AIR TRANSPORTATION.—(1) Notwithstanding sub-
section (a)(2)—(4) of this section, after notice and a reasonable op-
portunity for the affected air carrier to present its views, but with-
out a hearing, the Secretary may suspend or revoke the authority
of an air carrier to provide foreign air transportation to a place
under a certificate issued under section 41102 of this title if the
carrier—

(A) notifies the Secretary, under section 41734(a) of this
title or a regulation of the Secretary, that it intends to suspend
all transportation to that place; or
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(B) does not provide regularly scheduled transportation to
the place for 90 days immediately before the date the Secretary
notifies the carrier of the action the Secretary proposes.

(2) Paragraph (1)(B) of this subsection does not apply to a place
provided seasonal transportation comparable to the transportation
provided during the prior year.

(d) TEMPORARY CERTIFICATES.—On application or on the initia-
tive of the Secretary, the Secretary may—

(1) review the performance of an air carrier issued a cer-
tificate under section 41102(c) of this title on the basis that the
air carrier will provide innovative or low-priced air transpor-
tation under the certificate; and

(2) amend, modify, suspend, or revoke the certificate or au-
thority under subsection (a)(2) or (c) of this section if the air
carrier has not provided, or is not providing, the transpor-
tation.

(e) CONTINUING REQUIREMENTS.—(1) To hold a certificate
issued under section 41102 of this title, an air carrier must con-
tinue to be fit, willing, and able to provide the transportation au-
thorized by the certificate and to comply with this part and regula-
tions of the Secretary.

(2) After notice and an opportunity for a hearing, the Secretary
shall amend, modify, suspend, or revoke any part of a certificate
issued under section 41102 of this title if the Secretary finds that
the air carrier—

(A) is not fit, willing, and able to provide the transpor-
tation authorized by the certificate and to comply with this
part and regulations of the Secretary; or

(B) does not file reports necessary for the Secretary to de-
cide if the carrier is complying with the requirements of clause
(A) of this paragraph.

(f) ILLEGAL IMPORTATION OF CONTROLLED SUBSTANCES.—The
Secretary—

(1) in consultation with appropriate departments, agencies,
and instrumentalities of the United States Government, shall
reexamine immediately the fitness of an air carrier that—

(A) violates the laws and regulations of the United

States related to the illegal importation of a controlled

substance; or

(B) does not adopt available measures to prevent the
illegal importation of a controlled substance into the

United States on its aircraft; and

(2) when appropriate, shall amend, modify, suspend, or re-
voke the certificate of the carrier issued under this chapter.

(g) RESPONSES.—An interested person may file a response with
the Secretary opposing or supporting the amendment, modification,
suspension, or revocation of a certificate under subsection (a) of
this section.

§41111. Simplified procedure to apply for, amend, modify,
suspend, and transfer certificates

(a) GENERAL REQUIREMENTS.—(1) The Secretary of Transpor-

tation shall prescribe regulations that simplify the procedure for—

(A) acting on an application for a certificate to provide air
transportation under section 41102 of this title; and
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(B) amending, modifying, suspending, or transferring any

part of that certificate under section 41105 or 41110(a) or (c)

of this title.

(2) Regulations under this section shall provide for notice and
an opportunity for each interested person to file appropriate writ-
ten evidence and argument. An oral evidentiary hearing is not re-
quired to be provided under this section.

(b) WHEN SIMPLIFIED PROCEDURE USED.—The Secretary may
use the simplified procedure to act on an application for a certifi-
cate to provide air transportation under section 41102 of this title,
or to amend, modify, suspend, or transfer any part of that certifi-
cate under section 41105 or 41110(a) or (c) of this title, when the
Secretary decides the use of the procedure is in the public interest.

(c) CONTENTS.—(1) To the extent the Secretary finds prac-
ticable, regulations under this section shall include each standard
the Secretary will apply when—

(A) deciding whether to use the simplified procedure; and
(B) making a decision on an action in which the procedure
is used.

(2) The regulations may provide that written evidence and ar-
gument may be filed under section 41108(b) of this title as a part
of a response opposing or supporting the issuance of a certificate.

§41112. Liability insurance and financial responsibility

(a) LIABILITY INSURANCE.—The Secretary of Transportation
may issue a certificate to a citizen of the United States to provide
air transportation as an air carrier under section 41102 of this title
only if the citizen complies with regulations and orders of the Sec-
retary governing the filing of an insurance policy or self-insurance
plan approved by the Secretary. The policy or plan must be suffi-
cient to pay, not more than the amount of the insurance, for bodily
injury to, or death of, an individual or for loss of, or damage to,
property of others, resulting from the operation or maintenance of
the aircraft under the certificate. A certificate does not remain in
effect unless the carrier complies with this subsection.

(b) FINANCIAL RESPONSIBILITY.—To protect passengers and
shippers using an aircraft operated by an air carrier issued a cer-
tificate under section 41102 of this title, the Secretary may require
the carrier to file a performance bond or equivalent security in the
amount and on terms the Secretary prescribes. The bond or secu-
rity must be sufficient to ensure the carrier adequately will pay the
passengers and shippers when the transportation the carrier
agrees to provide is not provided. The Secretary shall prescribe the
amounts to be paid under this subsection.

§41113. Plans to address needs of families of passengers in-
volved in aircraft accidents

(a) SUBMISSION OF PLANS.—Each air carrier holding a certifi-
cate of public convenience and necessity under section 41102 of this
title shall submit to the Secretary and the Chairman of the Na-
tional Transportation Safety Board a plan for addressing the needs
of the families of passengers involved in any aircraft accident in-
v;)llvﬁng an aircraft of the air carrier and resulting in a major loss
of life.
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(b) CONTENTS OF PLANS.—A plan to be submitted by an air car-
rier under subsection (a) shall include, at a minimum, the fol-
lowing:

(1) A plan for publicizing a reliable, toll-free telephone
number, and for providing staff, to handle calls from the fami-
lies of the passengers.

(2) A process for notifying the families of the passengers,
before providing any public notice of the names of the pas-
sengers, either by utilizing the services of the organization des-
ignated for the accident under section 1136(a)(2) of this title or
the services of other suitably trained individuals.

(3) An assurance that the notice described in paragraph (2)
will be provided to the family of a passenger as soon as the air
carrier has verified that the passenger was aboard the aircraft
(whether or not the names of all of the passengers have been
verified) and, to the extent practicable, in person.

(4) An assurance that the air carrier will provide to the di-
rector of family support services designated for the accident
under section 1136(a)(1) of this title, and to the organization
designated for the accident under section 1136(a)(2) of this
title, immediately upon request, a list (which is based on the
best available information at the time of the request) of the
names of the passengers aboard the aircraft (whether or not
SllllC}i names have been verified), and will periodically update
the list.

(5) An assurance that the family of each passenger will be
consulted about the disposition of all remains and personal ef-
fects of the passenger within the control of the air carrier.

(6) An assurance that if requested by the family of a pas-
senger, any possession of the passenger within the control of
the air carrier (regardless of its condition) will be returned to
the family unless the possession is needed for the accident in-
vestigation or any criminal investigation.

(7) An assurance that any unclaimed possession of a pas-
senger within the control of the air carrier will be retained by
the air carrier for at least 18 months.

(8) An assurance that the family of each passenger will be
consulted about construction by the air carrier of any monu-
ment to the passengers, including any inscription on the monu-
ment.

(9) An assurance that the treatment of the families of non-
revenue passengers (and any other victim of the accident) will
be the same as the treatment of the families of revenue pas-
sengers.

(10) An assurance that the air carrier will work with any
organization designated under section 1136(a)(2) of this title on
an ongoing basis to ensure that families of passengers receive
an appropriate level of services and assistance following each
accident.

(11) An assurance that the air carrier will provide reason-
able compensation to any organization designated under sec-
tion 1136(a)(2) of this title for services provided by the organi-
zation.

(12) An assurance that the air carrier will assist the family
of a passenger in traveling to the location of the accident and



Sec. 41113 SUB. VII, PART A—AIR COMMERCE AND SAFETY 154

provide for the physical care of the family while the family is

staying at such location.

(13) An assurance that the air carrier will commit suffi-
cient resources to carry out the plan.

(14) An assurance that, upon request of the family of a
passenger, the air carrier will inform the family of whether the
passenger’s name appeared on a preliminary passenger mani-
fest for the flight involved in the accident.

(15) An assurance that the air carrier will provide ade-
quate training to the employees and agents of the carrier to
meet the needs of survivors and family members following an
accident.

(16) An assurance that the air carrier, in the event that
the air carrier volunteers assistance to United States citizens
within the United States with respect to an aircraft accident
outside the United States involving major loss of life, the air
carrier ! will consult with the Board and the Department of
State on the provision of the assistance.

(¢) CERTIFICATE REQUIREMENT.—The Secretary may not ap-
prove an application for a certificate of public convenience and ne-
cessity under section 41102 of this title unless the applicant has in-
cluded as part of such application a plan that meets the require-
ments of subsection (b).

(d) LIMITATION ON LIABILITY.—An air carrier shall not be liable
for damages in any action brought in a Federal or State court aris-
ing out of the performance of the air carrier in preparing or pro-
viding a passenger list, or in providing information concerning a
preliminary passenger manifest, pursuant to a plan submitted by
the air carrier under subsection (b), unless such liability was
caused by conduct of the air carrier which was grossly negligent or
which constituted intentional misconduct.

(e) AIRCRAFT ACCIDENT AND PASSENGER DEFINED.—In this sec-
tion, the terms “aircraft accident” and “passenger” have the mean-
ings such terms have in section 1136 of this title.

(f) STATUTORY CONSTRUCTION.—Nothing in this section may be
construed as limiting the actions that an air carrier may take, or
the obligations that an air carrier may have, in providing assist-
ance to the families of passengers involved in an aircraft accident.

CHAPTER 413—FOREIGN AIR TRANSPORTATION
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§41301. Requirement for a permit

A foreign air carrier may provide foreign air transportation
only if the foreign air carrier holds a permit issued under this
chapter authorizing the foreign air transportation.

§41302. Permits of foreign air carriers

The Secretary of Transportation may issue a permit to a per-
son (except a citizen of the United States) authorizing the person
to provide foreign air transportation as a foreign air carrier if the
Secretary finds that—

(1) the person is fit, willing, and able to provide the foreign
air transportation to be authorized by the permit and to com-
ply with this part and regulations of the Secretary; and

(2)(A) the person is qualified, and has been designated by
the government of its country, to provide the foreign air trans-
portation under an agreement with the United States Govern-
ment; or

(B) the foreign air transportation to be provided under the
permit will be in the public interest.

§41303. Transfers of permits

A permit issued under section 41302 of this title may be trans-
ferred only when the Secretary of Transportation approves the
transfer because the transfer is in the public interest.

§41304. Effective periods and amendments, modifications,
suspensions, and revocations of permits

(a) GENERAL.—The Secretary of Transportation may prescribe
the period during which a permit issued under section 41302 of
this title is in effect. After notice and an opportunity for a hearing,
the Secretary may amend, modify, suspend, or revoke the permit
if the Secretary finds that action to be in the public interest.

(b) SUSPENSIONS AND RESTRICTIONS.—Without a hearing, but
subject to the approval of the President, the Secretary—

(1) may suspend summarily the permits of foreign air car-
riers of a foreign country, or amend, modify, or limit the oper-
ations of the foreign air carriers under the permits, when the
Secretary finds—

(A) the action is in the public interest; and
(B) the government, an aeronautical authority, or a
foreign air carrier of the foreign country, over the objection
of the United States Government, has—
(i) limited or denied the operating rights of an air
carrier; or
(i) engaged in unfair, discriminatory, or restric-
tive practices that have a substantial adverse competi-
tive impact on an air carrier related to air transpor-
tation to, from, through, or over the territory of the
foreign country; and

(2) to make this subsection effective, may restrict oper-
ations between the United States and the foreign country by
a foreign air carrier of a third country.

(¢) ILLEGAL IMPORTATION OF CONTROLLED SUBSTANCES.—The
Secretary—
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(1) in consultation with appropriate departments, agencies,

and instrumentalities of the Government, shall reexamine im-

mediately the fitness of a foreign air carrier that—

(A) violates the laws and regulations of the United
States related to the illegal importation of a controlled
substance; or

(B) does not adopt available measures to prevent the
illegal importation of a controlled substance into the
United States on its aircraft; and
(2) when appropriate, shall amend, modify, suspend, or re-

voke the permit of the carrier issued under this chapter.

(d) RESPONSES.—An interested person may file a response with
the Secretary opposing or supporting the amendment, modification,
suspension, or revocation of a permit under subsection (a) of this
section.

§41305. Applications for permits

(a) ForM, CONTENTS, NOTICE, RESPONSE, AND ACTIONS ON AP-
PLICATIONS.—(1) A person must apply in writing to the Secretary
of Transportation to be issued a permit under section 41302 of this
title. The Secretary shall prescribe regulations to require that the
application be—

(A) verified;

(B) in a certain form and contain certain information;
(C) served on interested persons; and

(D) accompanied by proof of service on those persons.

(2) When an application is filed, the Secretary shall post a no-
tice of the application in the office of the Secretary and give notice
of the application to other persons as required by regulations of the
Secretary. An interested person may file a response with the Sec-
retary opposing or supporting the issuance of the permit. The Sec-
retary shall act on an application as expeditiously as possible.

(b) TERMS.—The Secretary may impose terms for providing for-
eign air transportation under the permit that the Secretary finds
may be required in the public interest.

§41306. Simplified procedure to apply for, amend, modify,
and suspend permits

(a) REGULATIONS.—The Secretary of Transportation shall pre-
scribe regulations that simplify the procedure for—

(1) acting on an application for a permit to provide foreign
air transportation under section 41302 of this title; and

(2) amending, modifying, or suspending any part of that
permit under section 41304(a) or (b) of this title.

(b) NoTiCE AND OPPORTUNITY TO RESPOND.—Regulations
under this section shall provide for notice and an opportunity for
each interested person to file appropriate written evidence and ar-
gument. An oral evidentiary hearing is not required to be provided
under this section.

§41307. Presidential review of actions about foreign air
transportation

The Secretary of Transportation shall submit to the President
for review each decision of the Secretary to issue, deny, amend,
modify, suspend, revoke, or transfer a certificate issued under sec-
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tion 41102 of this title authorizing an air carrier, or a permit
issued under section 41302 of this title authorizing a foreign air
carrier, to provide foreign air transportation. The President may
disapprove the decision of the Secretary only if the reason for dis-
approval is based on foreign relations or national defense consider-
ations that are under the jurisdiction of the President. The Presi-
dent may not disapprove a decision of the Secretary if the reason
is economic or related to carrier selection. A decision of the
Secretary—

(1) is void if the President disapproves the decision and
publishes the reasons (to the extent allowed by national secu-
rity) for disapproval not later than 60 days after it is sub-
mitted to the President; or

(2)(A) takes effect as a decision of the Secretary if the
President does not disapprove the decision not later than 60
days after the decision is submitted to the President; and

(B) when effective, may be reviewed judicially under sec-
tion 46110 of this title.

§41308. Exemption from the antitrust laws

(a) DEFINITION.—In this section, “antitrust laws” has the same
meaning given that term in the first section of the Clayton Act (15
U.S.C. 12).

(b) EXEMPTION AUTHORIZED.—When the Secretary of Transpor-
tation decides it is required by the public interest, the Secretary,
as part of an order under section 41309 or 42111 of this title, may
exempt a person affected by the order from the antitrust laws to
the extent necessary to allow the person to proceed with the trans-
action specifically approved by the order and with any transaction
necessarily contemplated by the order.

(¢) EXEMPTION REQUIRED.—In an order under section 41309 of
this title approving an agreement, request, modification, or can-
cellation, the Secretary, on the basis of the findings required under
section 41309(b)(1), shall exempt a person affected by the order
from the antitrust laws to the extent necessary to allow the person
to proceed with the transaction specifically approved by the order
and with any transaction necessarily contemplated by the order.

§41309. Cooperative agreements and requests

(a) FILING.—An air carrier or foreign air carrier may file with
the Secretary of Transportation a true copy of or, if oral, a true and
complete memorandum of, an agreement (except an agreement re-
lated to interstate air transportation), or a request for authority to
discuss cooperative arrangements (except arrangements related to
interstate air transportation), and any modification or cancellation
of an agreement, between the air carrier or foreign air carrier and
another air carrier, a foreign carrier, or another carrier.

(b) APPROVAL.—The Secretary of Transportation shall approve
an agreement, request, modification, or cancellation referred to in
subsection (a) of this section when the Secretary finds it is not ad-
verse to the public interest and is not in violation of this part.
However, the Secretary shall disapprove—

(1) or, after periodic review, end approval of, an agree-
ment, request, modification, or cancellation, that substantially
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rﬁduces or eliminates competition unless the Secretary finds
that—

(A) the agreement, request, modification, or cancella-
tion is necessary to meet a serious transportatlon need or
to achieve important public benefits (including inter-
national comity and foreign policy considerations); and

(B) the transportation need cannot be met or those
benefits cannot be achieved by reasonably available alter-
natives that are materially less anticompetitive; or
(2) an agreement that—

(A) is between an air carrier not directly operating air-
craft in foreign air transportation and a carrier subject to
subtitle IV of this title; and

(B) governs the compensation the carrier may receive
for the transportation.

(c) NOTICE AND OPPORTUNITY TO RESPOND OR FOR HEARING.—
(1) When an agreement, request, modification, or cancellation is
filed, the Secretary of Transportation shall give the Attorney Gen-
eral and the Secretary of State written notice of, and an oppor-
tunity to submit written comments about, the filing. On the initia-
tive of the Secretary of Transportation or on request of the Attor-
ney General or Secretary of State, the Secretary of Transportation
may conduct a hearing to decide whether an agreement, request,
modification, or cancellation is consistent with this part whether or
not it was approved previously.

(2) In a proceeding before the Secretary of Transportation ap-
plying standards under subsection (b)(1) of this section, a party op-
posing an agreement, request, modification, or cancellation has the
burden of proving that it substantially reduces or eliminates com-
petition and that less anticompetitive alternatives are available.
The party defending the agreement, request, modification, or can-
cellation has the burden of proving the transportation need or pub-
lic benefits.

(3) The Secretary of Transportation shall include the findings
required by subsection (b)(1) of this section in an order of the Sec-
retary approving or disapproving an agreement, request, modifica-
tion, or cancellation.

§41310. Discriminatory practices

(a) PROHIBITION.—An air carrier or foreign air carrier may not
subject a person, place, port, or type of traffic in foreign air trans-
portation to unreasonable discrimination.

(b) REVIEW AND NEGOTIATION OF DISCRIMINATORY FOREIGN
CHARGES.—(1) The Secretary of Transportation shall survey
charges imposed on an air carrier by the government of a foreign
country or another foreign entity for the use of airport property or
airway property in foreign air transportation. If the Secretary of
Transportation decides that a charge is discriminatory, the Sec-
retary promptly shall report the decision to the Secretary of State.
The Secretaries of State and Transportation promptly shall begin
negotiations with the appropriate government to end the discrimi-
nation. If the discrimination is not ended in a reasonable time
through negotiation, the Secretary of Transportation shall establish
a compensating charge equal to the discriminatory charge. With
the approval of the Secretary of State, the Secretary of the Treas-
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ury shall impose the compensating charge on a foreign air carrier
of that country as a condition to accepting the general declaration
of the aircraft of the foreign air carrier when it lands or takes off.

(2) The Secretary of the Treasury shall maintain an account to
credit money collected under paragraph (1) of this subsection. An
air carrier shall be paid from the account an amount certified by
the Secretary of Transportation to compensate the air carrier for
the discriminatory charge paid to the government.

(c) ACTIONS AGAINST DISCRIMINATORY ACTIVITY.—(1) The Sec-
retary of Transportation may take actions the Secretary considers
are in the public interest to eliminate an activity of a government
of a foreign country or another foreign entity, including a foreign
air carrier, when the Secretary, on the initiative of the Secretary
or on complaint, decides that the activity—

(A) is an unjustifiable or unreasonable discriminatory,
predatory, or anticompetitive practice against an air carrier; or

(B) imposes an unjustifiable or unreasonable restriction on
access of an air carrier to a foreign market.

(2) The Secretary of Transportation may deny, amend, modify,
suspend, revoke, or transfer under paragraph (1) of this subsection
a foreign air carrier permit or tariff under section 41302, 41303,
41304(a), 41504(c), 41507, or 41509 of this title.

(d) FILING OF, AND ACTING ON, COMPLAINTS.—(1) An air car-
rier, computer reservations system firm, or a department, agency,
or instrumentality of the United States Government may file a
complaint under subsection (c) or (g) of this section with the Sec-
retary of Transportation. The Secretary shall approve, deny, or dis-
miss the complaint, set the complaint for a hearing or investiga-
tion, or begin another proceeding proposing remedial action not
later than 60 days after receiving the complaint. The Secretary
may extend the period for acting for additional periods totaling not
more than 30 days if the Secretary decides that with additional
time it is likely that a complaint can be resolved satisfactorily
through negotiations with the government of the foreign country or
foreign entity. The Secretary must act not later than 90 days after
receiving the complaint. However, the Secretary may extend this
90-day period for not more than an additional 90 days if, on the
last day of the initial 90-day period, the Secretary finds that—

(A) negotiations with the government have progressed to a
point that a satisfactory resolution of the complaint appears
imminent;

(B) an air carrier or computer reservations system firm
has not been subjected to economic injury by the government
or entity as a result of filing the complaint; and

(C) the public interest requires additional time before the
Secretary acts on the complaint.

(2) In carrying out paragraph (1) of this subsection and sub-
section (c) of this section, the Secretary of Transportation shall—

(A) solicit the views of the Secretaries of Commerce and
State and the United States Trade Representative;

(B) give an affected air carrier or foreign air carrier rea-
sonable notice and an opportunity to submit written evidence
and arguments within the time limits of this subsection; and
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(C) submit to the President under section 41307 or
41509(f) of this title actions proposed by the Secretary of
Transportation.

(e) REVIEW.—(1) The Secretaries of State, the Treasury, and
Transportation and the heads of other departments, agencies, and
instrumentalities of the Government shall keep under review, to
the extent of each of their jurisdictions, each form of discrimination
or unfair competitive practice to which an air carrier is subject
when providing foreign air transportation or a computer reserva-
tions system firm is subject when providing services with respect
to airline service. Each Secretary and head shall—

(A) take appropriate action to eliminate any discrimination
or unfair competitive practice found to exist; and

(B) request Congress to enact legislation when the author-
ity to eliminate the discrimination or unfair practice is inad-
equate.

(2) The Secretary of Transportation shall report to Congress
annually on each action taken under paragraph (1) of this sub-
section and on the continuing program to eliminate discrimination
and unfair competitive practices. The Secretaries of State and the
Treasury each shall give the Secretary of Transportation informa-
tion necessary to prepare the report.

(f) REPORTS.—Not later than 30 days after acting on a com-
plaint under this section, the Secretary of Transportation shall re-
port to the Committee on Transportation and Infrastructure of the
House of Representatives and the Committee on Commerce,
Science, and Transportation of the Senate on action taken under
this section on the complaint.

(g) ACTIONS AGAINST DISCRIMINATORY ACTIVITY BY FOREIGN
CRS SysTEMS.—The Secretary of Transportation may take such ac-
tions as the Secretary considers are in the public interest to elimi-
nate an activity of a foreign air carrier that owns or markets a
computer reservations system, or of a computer reservations sys-
tem firm whose principal offices are located outside the United
States, when the Secretary, on the initiative of the Secretary or on
complaint, decides that the activity, with respect to airline
service—

(1) is an unjustifiable or unreasonable discriminatory,
predatory, or anticompetitive practice against a computer res-
ervations system firm whose principal offices are located inside
the United States; or

(2) imposes an unjustifiable or unreasonable restriction on
accelis of such a computer reservations system to a foreign
market.

§41311. Gambling restrictions

(a) IN GENERAL.—An air carrier or foreign air carrier may not
install, transport, or operate, or permit the use of, any gambling
device on board an aircraft in foreign air transportation.

(b) DEFINITION.—In this section, the term “gambling device”
means any machine or mechanical device (including gambling ap-
plications on electronic interactive video systems installed on board
aircraft for passenger use)—

(1) which when operated may deliver, as the result of the
application of an element of chance, any money or property; or
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(2) by the operation of which a person may become entitled
to receive, as the result of the application of an element of
chance, any money or property.

§41312. Ending or suspending foreign air transportation

(a) GENERAL.—An air carrier holding a certificate issued under
section 41102 of this title to provide foreign air transportation—

(1) may end or suspend the transportation to a place under
the certificate only when the carrier gives at least 90 days no-
tice of its intention to end or suspend the transportation to the
Secretary of Transportation, any community affected by that
decision, and the State authority of the State in which a com-
munity is located; and

(2) if it is the only air carrier holding a certificate to pro-
vide non-stop or single-plane foreign air transportation be-
tween 2 places, may end or suspend the transportation be-
tween those places only when the carrier gives at least 60 days
notice of its intention to end or suspend the transportation to
the Secretary and each community directly affected by that de-
cision.

(b) TEMPORARY SUSPENSION.—The Secretary may authorize the
temporary suspension of foreign air transportation under sub-
section (a) of this section when the Secretary finds the suspension
is in the public interest.

§41313. Plans to address needs of families of passengers in-
volved in foreign air carrier accidents

(a) DEFINITIONS.—In this section, the following definitions
apply:

(1) AIRCRAFT ACCIDENT.—The term “aircraft accident”
means any aviation disaster, regardless of its cause or sus-
pected cause, that occurs within the United States; and

(2) PASSENGER.—The term “passenger” has the meaning
given such term by section 1136.

(b) SUBMISSION OF PLANS.—A foreign air carrier providing for-
eign air transportation under this chapter shall transmit to the
Secretary of Transportation and the Chairman of the National
Transportation Safety Board a plan for addressing the needs of the
families of passengers involved in an aircraft accident that involves
an aircraft under the control of the foreign air carrier and results
in a major loss of life.

(c) CONTENTS OF PLANS.—To the extent permitted by foreign
law which was in effect on the date of the enactment of this sec-
tion, a plan submitted by a foreign air carrier under subsection (b)
shall include the following:

(1) TELEPHONE NUMBER.—A plan for publicizing a reliable,
toll-free telephone number and staff to take calls to such num-
ber from families of passengers involved in an aircraft accident
that involves an aircraft under the control of the foreign air
carrier and results in a significant loss of life.

(2) NOTIFICATION OF FAMILIES.—A process for notifying, in
person to the extent practicable, the families of passengers in-
volved in an aircraft accident that involves an aircraft under
the control of the foreign air carrier and results in a significant
loss of life before providing any public notice of the names of
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such passengers. Such notice shall be provided by using the
services of—
(A) the organization designated for the accident under
section 1136(a)(2); or
(B) other suitably trained individuals.

(3) NOTICE PROVIDED AS SOON AS POSSIBLE.—An assurance
that the notice required by paragraph (2) shall be provided as
soon as practicable after the foreign air carrier has verified the
identity of a passenger on the foreign aircraft, whether or not
the names of all of the passengers have been verified.

(4) LIST OF PASSENGERS.—An assurance that the foreign
air carrier shall provide, immediately upon request, and up-
date a list (based on the best available information at the time
of the request) of the names of the passengers aboard the air-
craft (whether or not such names have been verified), to—

(A) the director of family support services designated
for the accident under section 1136(a)(1); and
(B) the organization designated for the accident under

section 1136(a)(2).

(5) CONSULTATION REGARDING DISPOSITION OF REMAINS
AND EFFECTS.—An assurance that the family of each passenger
will be consulted about the disposition of any remains and per-
sonal effects of the passenger that are within the control of the
foreign air carrier.

(6) RETURN OF POSSESSIONS.—An assurance that, if re-
quested by the family of a passenger, any possession (regard-
less of its condition) of that passenger that is within the con-
trol of the foreign air carrier will be returned to the family un-
less the possession is needed for the accident investigation or
a criminal investigation.

(7) UNCLAIMED POSSESSIONS RETAINED.—An assurance
that any unclaimed possession of a passenger within the con-
trol of the foreign air carrier will be retained by the foreign air
::iarrier for not less than 18 months after the date of the acci-

ent.

(8) MONUMENTS.—An assurance that the family of each
passenger will be consulted about construction by the foreign
air carrier of any monument to the passengers built in the
United States, including any inscription on the monument.

(9) EQUAL TREATMENT OF PASSENGERS.—An assurance that
the treatment of the families of nonrevenue passengers will be
the same as the treatment of the families of revenue
passengers.

(10) SERVICE AND ASSISTANCE TO FAMILIES OF PASSEN-
GERS.—An assurance that the foreign air carrier will work with
any organization designated under section 1136(a)(2) on an on-
going basis to ensure that families of passengers receive an ap-
propriate level of services and assistance following an accident.

(11) COMPENSATION TO SERVICE ORGANIZATIONS.—An as-
surance that the foreign air carrier will provide reasonable
compensation to any organization designated under section
1136(a)(2) for services and assistance provided by the organiza-
tion.

(12) TRAVEL AND CARE EXPENSES.—An assurance that the
foreign air carrier will assist the family of any passenger in
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traveling to the location of the accident and provide for the

physical care of the family while the family is staying at such

location.

(13) RESOURCES FOR PLAN.—An assurance that the foreign
air carrier will commit sufficient resources to carry out the
plan.

(14) SUBSTITUTE MEASURES.—If a foreign air carrier does
not wish to comply with paragraph (10), (11), or (12), a descrip-
tion of proposed adequate substitute measures for the require-
ments of each paragraph with which the foreign air carrier
does not wish to comply.

(15) TRAINING OF EMPLOYEES AND AGENTS.—An assurance
that the foreign air carrier will provide adequate training to
the employees and agents of the carrier to meet the needs of
survivors and family members following an accident.

(16) CONSULTATION ON CARRIER RESPONSE NOT COVERED BY
PLAN.—An assurance that the foreign air carrier, in the event
that the foreign air carrier volunteers assistance to United
States citizens within the United States with respect to an air-
craft accident outside the United States involving major loss of
life, the foreign air carrier will consult with the Board and the
Department of State on the provision of the assistance.

(d) PERMIT AND EXEMPTION REQUIREMENT.—The Secretary
shall not approve an application for a permit under section 41302
unless the applicant has included as part of the application or re-
quest for exemption a plan that meets the requirements of
subsection (c).

(e) LIMITATION ON LIABILITY.—A foreign air carrier shall not be
liable for damages in any action brought in a Federal or State court
arising out of the performance of the foreign air carrier in pre-
paring or providing a passenger list pursuant to a plan submitted
by the foreign air carrier under subsection (c), unless the liability
was caused by conduct of the foreign air carrier which was grossly
negligent or which constituted intentional misconduct.
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§41501. Establishing reasonable prices, classifications,
rules, practices, and divisions of joint prices for
foreign air transportation

Every air carrier and foreign air carrier shall establish, comply
with, and enforce—

(1) reasonable prices, classifications, rules, and practices
related to foreign air transportation; and

(2) for joint prices established for foreign air transpor-
tation, reasonable divisions of those prices among the partici-
pating air carriers or foreign air carriers without unreasonably
discriminating against any of those carriers.

§41502. Establishing joint prices for through routes with
other carriers

(a) JOINT PRICES.—An air carrier may establish reasonable
joint prices and through service with another carrier. However, an
air carrier not directly operating aircraft in air transportation (ex-
cept an air express company) may not establish under this section
a joint price for the transportation of property with a carrier sub-
ject to subtitle IV of this title.

(b) PrIiCES, CLASSIFICATIONS, RULES, AND PRACTICES AND DI1vVI-
SIONS OF JOINT PRICES.—For through service by an air carrier and
a carrier subject to subtitle IV of this title, the participating car-
riers shall establish—

(1) reasonable prices and reasonable classifications, rules,
and practices affecting those prices or the value of the trans-
portation provided under those prices; and

(2) for joint prices established for the through service, rea-
sonable divisions of those joint prices among the participating
carriers.

(¢) STATEMENTS INCLUDED IN TARIFFS.—An air carrier and a
carrier subject to subtitle IV of this title that are participating in
through service and joint prices shall include in their tariffs, filed
with the Secretary of Transportation, a statement showing the
through service and joint prices.

§41503. Establishing joint prices for through routes pro-
vided by State authorized carriers

Subject to sections 41309 and 42111 of this title, a citizen of
the United States providing transportation under section 41101(b)
of this title may make an agreement with an air carrier or foreign
air carrier for joint prices for that transportation. The joint prices
agreed to must be the lowest of—
(1) the sum of the applicable prices for—
(A) the part of the transportation provided in the State
and approved by the appropriate State authority; and
(B) the part of the transportation provided by the air
carrier or foreign air carrier;
(2) a joint price established and filed under section 41504
of this title; or
(3) a joint price prescribed by the Secretary of Transpor-
tation under section 41507 of this title.
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§41504. Tariffs for foreign air transportation

(a) FILING AND CONTENTS.—In the way prescribed by regula-
tion by the Secretary of Transportation, every air carrier and for-
eign air carrier shall file with the Secretary, publish, and keep
open to public inspection, tariffs showing the prices for the foreign
air transportation provided between places served by the carrier
and provided between places served by the carrier and places
served by another air carrier or foreign air carrier with which
through service and joint prices have been established. A tariff—

(1) shall contain—

(A) to the extent the Secretary requires by regulation,
a description of the classifications, rules, and practices re-
lated to the foreign air transportation;

(B) a statement of the prices in money of the United
States; and

(C) other information the Secretary requires by regula-
tion; and
(2) may contain—

(A) a statement of the prices in money that is not
money of the United States; and

(B) information that is required under the laws of a
foreign country in or to which the air carrier or foreign air
carrier is authorized to operate.

(b) CHANGES.—(1) Except as provided in paragraph (2) of this
subsection, an air carrier or foreign air carrier may change a price
or a classification, rule, or practice affecting that price or the value
of the transportation provided under that price, specified in a tariff
of the carrier for foreign air transportation only after 30 days after
the carrier has filed, published, and posted notice of the proposed
change in the same way as required for a tariff under subsection
(a) of this section. However, the Secretary may prescribe an alter-
native notice requirement, of at least 25 days, to allow an air car-
rier or foreign air carrier to match a proposed change in a pas-
senger fare or a charge of another air carrier or foreign air carrier.
A notice under this paragraph must state plainly the change pro-
posed and when the change will take effect.

(2) If the effect of a proposed change would be to begin a pas-
senger fare that is outside of, or not covered by, the range of pas-
senger fares specified under section 41509(e)(2) and (3) of this title,
the proposed change may be put into effect only on the expiration
of 60 days after the notice is filed under regulations prescribed by
the Secretary.

(¢) REJECTION OF CHANGES.—The Secretary may reject a tariff
or tariff change that is not consistent with this section and regula-
tions (Il)rescribed by the Secretary. A tariff or change that is rejected
is void.

§41505. Uniform methods for establishing joint prices, and
divisions of joint prices, applicable to commuter
air carriers

(a) DEFINITION.—In this section, “commuter air carrier” means
an air carrier providing transportation under section 40109(f) of
this title that provides at least 5 scheduled roundtrips a week be-
tween the same 2 places.
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(b) GENERAL.—Except as provided in subsection (c) of this sec-
tion, when the Secretary of Transportation prescribes under section
41508 or 41509 of this title a uniform method generally applicable
to establishing joint prices and divisions of joint prices for and be-
tween air carriers holding certificates issued under section 41102
of this title, the Secretary shall make that uniform method apply
to establishing joint prices and divisions of joint prices for and be-
tween air carriers and commuter air carriers.

(¢) NoTiCE REQUIRED BEFORE MODIFYING, SUSPENDING, OR
ENDING TRANSPORTATION.—A commuter air carrier that has an
agreement with an air carrier to provide transportation for pas-
sengers and property that includes through service by the com-
muter air carrier over the commuter air carrier’s routes and air
transportation provided by the air carrier shall give the air carrier
and the Secretary at least 90 days’ notice before modifying, sus-
pending, or ending the transportation. If the commuter air carrier
does not give that notice, the uniform method of establishing joint
prices and divisions of joint prices referred to in subsection (b) of
this section does not apply to the commuter air carrier.

§41506. Price division filing requirements for foreign air
transportation

Every air carrier and foreign air carrier shall keep currently
on file with the Secretary of Transportation, if the Secretary re-
quires, the established divisions of all joint prices for foreign air
transportation in which the carrier participates.

§41507. Authority of the Secretary of Transportation to
change prices, classifications, rules, and practices
for foreign air transportation

(a) GENERAL.—When the Secretary of Transportation decides
that a price charged or received by an air carrier or foreign air car-
rier for foreign air transportation, or a classification, rule, or prac-
tice affecting that price or the value of the transportation provided
under that price, is or will be unreasonably discriminatory, the Sec-
retary may—

(1) change the price, classification, rule, or practice as nec-
essary to correct the discrimination; and

(2) order the air carrier or foreign air carrier to stop charg-
ing or collecting the discriminatory price or carrying out the
discriminatory classification, rule, or practice.

(b) WHEN SECRETARY MAY AcT.—The Secretary may act under
this section on the Secretary’s own initiative or on a complaint filed
with the Secretary and only after notice and an opportunity for a
hearing.

§41508. Authority of the Secretary of Transportation to ad-
just divisions of joint prices for foreign air trans-
portation

(a) GENERAL.—When the Secretary of Transportation decides
that a division between air carriers, foreign air carriers, or both,
of a joint price for foreign air transportation is or will be unreason-
able or unreasonably discriminatory against any of those carriers,
the Secretary shall prescribe a reasonable division of the joint price
among those carriers. The Secretary may order the adjustment in
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the division of the joint price to be made retroactively to the date
the complaint was filed, the date the order for an investigation was
made, or a later date the Secretary decides is reasonable.

(b) WHEN SECRETARY MAY AcT.—The Secretary may act under
this section on the Secretary’s own initiative or on a complaint filed
with the Secretary and only after notice and an opportunity for a
hearing.

§41509. Authority of the Secretary of Transportation to sus-
pend, cancel, and reject tariffs for foreign air
transportation

(a) CANCELLATION AND REJECTION.—(1) On the initiative of the
Secretary of Transportation or on a complaint filed with the Sec-
retary, the Secretary may conduct a hearing to decide whether a
price for foreign air transportation contained in an existing or
newly filed tariff of an air carrier or foreign air carrier, a classifica-
tion, rule, or practice affecting that price, or the value of the trans-
portation provided under that price, is lawful. The Secretary may
begin the hearing at once and without an answer or another formal
pleading by the air carrier or foreign air carrier, but only after rea-
sonable notice. If, after the hearing, the Secretary decides that the
price, classification, rule, or practice is or will be unreasonable or
unreasonably discriminatory, the Secretary may cancel or reject the
tariff and prevent the use of the price, classification, rule, or prac-
tice.

(2) With or without a hearing, the Secretary may cancel or re-
ject an existing or newly filed tariff of a foreign air carrier and pre-
vent the use of a price, classification, rule, or practice when the
Secretary decides that the cancellation or rejection is in the public
interest.

(3) In deciding whether to cancel or reject a tariff of an air car-
rier or foreign air carrier under this subsection, the Secretary shall
consider—

(A) the effect of the price on the movement of traffic;

(B) the need in the public interest of adequate and efficient
transportation by air carriers and foreign air carriers at the
lowest cost consistent with providing the transportation;

(C) the standards prescribed under law related to the char-
acter and quality of transportation to be provided by air car-
riers and foreign air carriers;

(D) the inherent advantages of transportation by aircraft;

(E) the need of the air carrier and foreign air carrier for
revenue sufficient to enable the air carrier and foreign air car-
rier, under honest, economical, and efficient management, to
provide adequate and efficient air carrier and foreign air car-
rier transportation;

(F) whether the price will be predatory or tend to monopo-
lize competition among air carriers and foreign air carriers in
foreign air transportation,;

(G) reasonably estimated or foreseeable future costs and
revenues for the air carrier or foreign air carrier for a reason-
ably limited future period during which the price would be in
effect; and

(H) other factors.
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(b) SUSPENSION.—(1)(A) Pending a decision under subsection
(a)(1) of this section, the Secretary may suspend a tariff and the
use of a price contained in the tariff or a classification, rule, or
practice affecting that price.

(B) The Secretary may suspend a tariff of a foreign air carrier
and the use of a price, classification, rule, or practice when the sus-
pension is in the public interest.

(2) A suspension becomes effective when the Secretary files
with the tariff and delivers to the air carrier or foreign air carrier
affected by the suspension a written statement of the reasons for
the suspension. To suspend a tariff, reasonable notice of the sus-
pension must be given to the affected carrier.

(3) The suspension of a newly filed tariff may be for periods to-
taling not more than 365 days after the date the tariff otherwise
would go into effect. The suspension of an existing tariff may be for
periods totaling not more than 365 days after the effective date of
the suspension. The Secretary may rescind at any time the suspen-
sion of a newly filed tariff and allow the price, classification, rule,
or practice to go into effect.

(c) EFrFeECTIVE TARIFFS AND PRICES WHEN TARIFF Is Sus-
PENDED, CANCELED, OR REJECTED.—(1) If a tariff is suspended
pending the outcome of a proceeding under subsection (a) of this
section and the Secretary does not take final action in the pro-
ceeding during the suspension period, the tariff goes into effect at
the end of that period subject to cancellation when the proceeding
is concluded.

(2)(A) During the period of suspension, or after the cancellation
or rejection, of a newly filed tariff (including a tariff that has gone
into effect provisionally), the affected air carrier or foreign air car-
rier shall maintain in effect and use—

(i) the corresponding seasonal prices, or the classifications,
rules, and practices affecting those prices or the value of trans-
portation provided under those prices, that were in effect for
the carrier immediately before the new tariff was filed; or

(i) another price provided for under an applicable inter-
governmental agreement or understanding.

(B) If the suspended, canceled, or rejected tariff is the first tar-
iff of the carrier for the covered transportation, the carrier, for the
purpose of operations during the period of suspension or pending
effectiveness of a new tariff, may file another tariff containing a
price or another classification, rule, or practice affecting the price,
or the value of the transportation provided under the price, that is
in effect (and not subject to a suspension order) for any air carrier
providing the same transportation.

(8) If an existing tariff is suspended or canceled, the affected
air carrier or foreign air carrier, for the purpose of operations dur-
ing the period of suspension or pending effectiveness of a new tar-
iff, may file another tariff containing a price or another classifica-
tion, rule, or practice affecting the price, or the value of the trans-
portation provided under the price, that is in effect (and not subject
to a suspension order) for any air carrier providing the same trans-
portation.

(d) RESPONSE TO REFUSAL OF FOREIGN COUNTRY TO ALLOW AIR
CARRIER TO CHARGE A PRICE.—When the Secretary finds that the
government or an aeronautical authority of a foreign country has
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refused to allow an air carrier to charge a price contained in a tar-
iff filed and published under section 41504 of this title for foreign
air transportation to the foreign country—

(1) the Secretary, without a hearing—

(A) may suspend any existing tariff of a foreign air
carrier providing transportation between the United States
and the foreign country for periods totaling not more than
365 days after the date of the suspension; and

(B) may order the foreign air carrier to charge, during
the suspension periods, prices that are the same as those
contained in a tariff (designated by the Secretary) of an air
carrier filed and published under section 41504 of this title
for foreign air transportation to the foreign country; and
(2) a foreign air carrier may continue to provide foreign air

transportation to the foreign country only if the government or

aeronautical authority of the foreign country allows an air car-
rier to start or continue foreign air transportation to the for-
eign country at the prices designated by the Secretary.

(e) STANDARD FOREIGN FARE LEVEL.—(1)(A) In this subsection,
“standard foreign fare level” means—

(i) for a class of fares existing on October 1, 1979, the fare
between 2 places (as adjusted under subparagraph (B) of this
paragraph) filed for and allowed by the Civil Aeronautics
Board to go into effect after September 30, 1979, and before
August 13, 1980 (with seasonal fares adjusted by the percent-
age difference that prevailed between seasons in 1978), or the
fare established under section 1002(j)(8) of the Federal Avia-
tion Act of 1958 (Public Law 85-726, 72 Stat. 731), as added
by section 24(a) of the International Air Transportation Com-
petition Act of 1979 (Public Law 96-192, 94 Stat. 46); or

(i1) for a class of fares established after October 1, 1979,
the fare between 2 places in effect on the effective date of the
establishment of the new class.

(B) At least once every 60 days for fuel costs, and at least once
every 180 days for other costs, the Secretary shall adjust the stand-
ard foreign fare level for the particular foreign air transportation
to which the standard foreign fare level applies by increasing or de-
creasing that level by the percentage change from the last previous
period in the actual operating cost for each available seat-mile. In
adjusting a standard foreign fare level, the Secretary may not
make an adjustment to costs actually incurred. In establishing a
standard foreign fare level and making adjustments in the level
under this paragraph, the Secretary may use all relevant or appro-
priate information reasonably available to the Secretary.

(2) The Secretary may not decide that a proposed fare for for-
eign air transportation is unreasonable on the basis that the fare
is too low or too high if the proposed fare is neither more than 5
percent higher nor 50 percent lower than the standard foreign fare
level for the same or essentially similar class of transportation. The
Secretary by regulation may increase the 50 percent specified in
this paragraph.

(3) Paragraph (2) of this subsection does not apply to a pro-
posed fare that is not more than—

(A) 5 percent higher than the standard foreign fare level
when the Secretary decides that the proposed fare may be un-
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reasonably discriminatory or that suspension of the fare is in

the public interest because of an unreasonable regulatory ac-

tion by the government of a foreign country that is related to

a fare proposal of an air carrier; or

(B) 50 percent lower than the standard foreign fare level
when the Secretary decides that the proposed fare may be
predatory or discriminatory or that suspension of the fare is re-
quired because of an unreasonable regulatory action by the
government of a foreign country that is related to a fare pro-
posal of an air carrier.

(f) SUBMISSION OF ORDERS TO PRESIDENT.—The Secretary shall
submit to the President an order made under this section sus-
pending, canceling, or rejecting a price for foreign air transpor-
tation, and an order rescinding the effectiveness of such an order,
before publishing the order. Not later than 10 days after its sub-
mission, the President may disapprove the order on finding dis-
approval is necessary for United States foreign policy or national
defense reasons.

(g) COMPLIANCE AS CONDITION OF CERTIFICATE OR PERMIT.—
This section and compliance with an order of the Secretary under
this section are conditions to any certificate or permit held by an
air carrier or foreign air carrier. An air carrier or foreign air carrier
may provide foreign air transportation only as long as the carrier
maintains prices for that transportation that comply with this sec-
tion and orders of the Secretary under this section.

§41510. Required adherence to foreign air transportation
tariffs

(a) PROHIBITED ACTIONS BY AIR CARRIERS, FOREIGN AIR CAR-
RIERS, AND TICKET AGENTS.—An air carrier, foreign air carrier, or
ticket agent may not—

(1) charge or receive compensation for foreign air transpor-
tation that is different from the price specified in the tariff of
the carrier that is in effect for that transportation;

(2) refund or remit any part of the price specified in the
tariff; or

(3) extend to any person a privilege or facility, related to
a matter required by the Secretary of Transportation to be
specified in a tariff for foreign air transportation, except as
specified in the tariff.

(b) PROHIBITED ACTIONS BY ANY PERSON.—A person may not
knowingly—

(1) pay compensation for foreign air transportation of prop-
erty that is different from the price specified in the tariff in ef-
fect for that transportation; or

(2) solicit, accept, or receive—

(A) a refund or remittance of any part of the price
specified in the tariff; or

(B) a privilege or facility, related to a matter required
by the Secretary to be specified in a tariff for foreign air
transportation of property, except as specified in the tariff.

§41511. Special prices for foreign air transportation

(a) FREE AND REDUCED PRICING.—This chapter does not pro-
hibit an air carrier or foreign air carrier, under terms the Secretary
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of Transportation prescribes, from issuing or interchanging tickets
or passes for free or reduced-price foreign air transportation to or
for the following:

(1) a director, officer, or employee of the carrier (including

a retired director, officer, or employee who is receiving retire-
ment benefits from an air carrier or foreign air carrier).

(2) a parent or the immediate family of such an officer or

employee or the immediate family of such a director.

(3) a widow, widower, or minor child of an employee of the

carrier who died as a direct result of a personal injury sus-
tained when performing a duty in the service of the carrier.

(4) a witness or attorney attending a legal investigation in

which the air carrier is interested.

(5) an individual injured in an aircraft accident and a phy-

sician or nurse attending the individual.

(6) a parent or the immediate family of an individual in-

jured or killed in an aircraft accident when the transportation
is related to the accident.

(7) an individual or property to provide relief in a general

epidemic, pestilence, or other emergency.

(8) other individuals under other circumstances the Sec-

retary prescribes by regulation.

(b) SPACE-AVAILABLE BASiS.—Under terms the Secretary pre-
scribes, an air carrier or foreign air carrier may grant reduced-
price foreign air transportation on a space-available basis to the
following:

(1) a minister of religion.
(2) an individual who is at least 60 years of age and no

longer gainfully employed.

(3) an individual who is at least 65 years of age.
(4) an individual who has severely impaired vision or hear-

ing or another physical or mental handicap and an accom-
panying attendant needed by that individual.

Sec.

41701.
41702.
41703.
41704.
41705.
41706.
41707.
41708.
41709.
41710.
41711.
41712.
41713.
41714.
41715.
41716.
41717.
41718.

CHAPTER 417—OPERATIONS OF CARRIERS
SUBCHAPTER I—REQUIREMENTS

Classification of air carriers.

Interstate air transportation.

Navigation of foreign civil aircraft.

Transporting property not to be transported in aircraft cabins.
Discrimination against handicapped individuals.

Prohibitions against smoking on scheduled flights.

Incorporating contract terms into written instrument.

Reports.

Records of air carriers.

Time requirements.

Air carrier management inquiry and cooperation with other authorities.
Unfair and deceptive practices and unfair methods of competition.
Preemption of authority over prices, routes, and service.

Availability of slots.

Phase-out of slot rules at certain airports.

Interim slot rules at New York airports.

Interim application of slot rules at Chicago O’Hare International Airport.
Special Rules ! for Ronald Reagan Washington National Airport.

1S0 in law. Should read “rules”.



Sec. 41701 SUB. VII, PART A—AIR COMMERCE AND SAFETY 172

41719. Air service termination notice.

41720. Joint venture agreements.

41721. Reports by carriers on incidents involving animals during air transpor-
tation. !

SUBCHAPTER II—SMALL COMMUNITY AIR SERVICE

41731. Definitions.

41732. Basic essential air service.

41733. Level of basic essential air service.

41734. Ending, suspending, and reducing basic essential air service.

41735. Enhanced essential air service.

41736. Air transportation to noneligible places.

41737. Compensation guidelines, limitations, and claims.

41738. Fitness of air carriers.

41739. Air carrier obligations.

41740. Joint proposals.

41741. Insurance.

41742. Essential air service authorization.

41743. Airports not receiving sufficient service.”.

41744. Preservation of basic essential air service at single carrier dominated hub
airports.

SUBCHAPTER III—REGIONAL AIR SERVICE INCENTIVE PROGRAM

Sec.

41761. Purpose.

41762. Definitions.

41763. Federal credit instruments.

41764. Use of Federal facilities and assistance.
41765. Administrative expenses.

41766. Funding.

41767. Termination.

SUBCHAPTER I—REQUIREMENTS

§41701. Classification of air carriers

The Secretary of Transportation may establish—

(1) reasonable classifications for air carriers when required
be(aause of the nature of the transportation provided by them;
an

(2) reasonable requirements for each class when the Sec-
retary decides those requirements are necessary in the public
interest.

§41702. Interstate air transportation

An air carrier shall provide safe and adequate interstate air
transportation.

§41703. Navigation of foreign civil aircraft

(a) PERMITTED NAVIGATION.—A foreign aircraft, not part of the
armed forces of a foreign country, may be navigated in the United
States only—

(1) if the country of registry grants a similar privilege to
aircraft of the United States;

(2) by an airman holding a certificate or license issued or
made valid by the United States Government or the country of
registry;

(3) if the Secretary of Transportation authorizes the navi-
gation; and

1S0 in law. Should read “air transport”.
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(4) if the navigation is consistent with terms the Secretary
may prescribe.

(b) REQUIREMENTS FOR AUTHORIZING NAVIGATION.—The Sec-
retary may authorize navigation under this section only if the Sec-
retary decides the authorization is—

(1) in the public interest; and
(2) consistent with any agreement between the Govern-
ment and the government of a foreign country.

(¢) PROVIDING AIR COMMERCE.—The Secretary may authorize
an aircraft permitted to navigate in the United States under this
section to provide air commerce in the United States. However, the
aircraft may take on for compensation, at a place in the United
States, passengers or cargo destined for another place in the
United States only if—

(1) specifically authorized under section 40109(g) of this
title; or

(2) under regulations the Secretary prescribes authorizing
air carriers to provide otherwise authorized air transportation
with foreign registered aircraft under lease or charter to them
without crew.

(d) PERMIT REQUIREMENTS NOT AFFECTED.—This section does
not affect section 41301 or 41302 of this title. However, a foreign
air carrier holding a permit under section 41302 does not need to
obtain additional authorization under this section for an operation
authorized by the permit.

§41704. Transporting property not to be transported in air-
craft cabins

Under regulations or orders of the Secretary of Transportation,
an air carrier shall transport as baggage the property of a pas-
senger traveling in air transportation that may not be carried in
an aircraft cabin because of a law or regulation of the United
States. The carrier is liable to pay an amount not more than the
amount declared to the carrier by that passenger for actual loss of,
or damage to, the property caused by the carrier. The carrier may
impose reasonable charges and conditions for its liability.

§41705. Discrimination against handicapped individuals

(a) IN GENERAL.—In providing air transportation, an air car-
rier, including (subject to section 40105(b)) any foreign air carrier,
may not discriminate against an otherwise qualified individual on
the following grounds:

(1) the individual has a physical or mental impairment
that substantially limits one or more major life activities.

(2) the individual has a record of such an impairment.

(3) the individual is regarded as having such an impair-
ment.

(b) EAcH AcT CONSTITUTES SEPARATE OFFENSE.—For purposes
of section 46301(a)(3)(E), a separate violation occurs under this sec-
tion for each individual act of discrimination prohibited by sub-
section (a).

(c) INVESTIGATION OF COMPLAINTS.—

(1) IN GENERAL.—The Secretary shall investigate each

complaint of a violation of subsection (a).
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(2) PUBLICATION OF DATA.—The Secretary shall publish
disability-related complaint data in a manner comparable to
other consumer complaint data.

(3) REVIEW AND REPORT.—The Secretary shall regularly re-
view all complaints received by air carriers alleging discrimina-
tion on the basis of disability and shall report annually to Con-
gress on the results of such review.

(4) TECHNICAL ASSISTANCE.—Not later than 180 days after
the date of the enactment of this subsection, the Secretary
shall—

(A) implement a plan, in consultation with the Depart-
ment of Justice, the United States Architectural and
Transportation Barriers Compliance Board, and the Na-
tional Council on Disability, to provide technical assistance
to air carriers and individuals with disabilities in under-
standing the rights and responsibilities set forth in this
section; and

(B) ensure the availability and provision of appro-
priate technical assistance manuals to individuals and en-
tities with rights or responsibilities under this section.

§41706. Prohibitions against smoking on scheduled flights

(a) SMOKING PROHIBITION IN INTRASTATE AND INTERSTATE AIR
TRANSPORTATION.—AnN individual may not smoke in an aircraft in
scheduled passenger interstate air transportation or scheduled pas-
senger intrastate air transportation.

(b) SMOKING PROHIBITION IN FOREIGN AIR TRANSPORTATION.—
The Secretary of Transportation shall require all air carriers and
foreign air carriers to prohibit smoking in any aircraft in scheduled
passenger foreign air transportation.

(¢) LIMITATION ON APPLICABILITY.—

(1) IN GENERAL.—If a foreign government objects to the ap-
plication of subsection (b) on the basis that subsection (b) pro-
vides for an extraterritorial application of the laws of the
United States, the Secretary shall waive the application of sub-
section (b) to a foreign air carrier licensed by that foreign gov-
ernment at such time as an alternative prohibition negotiated
under paragraph (2) becomes effective and is enforced by the
Secretary.

(2) ALTERNATIVE PROHIBITION.—If, pursuant to paragraph
(1), a foreign government objects to the prohibition under sub-
section (b), the Secretary shall enter into bilateral negotiations
with the objecting foreign government to provide for an alter-
native smoking prohibition.

(d) REGULATIONS.—The Secretary shall prescribe such regula-
tions as are necessary to carry out this section.

§41707. Incorporating contract terms into written instru-
ment

To the extent the Secretary of Transportation prescribes by
regulation, an air carrier may incorporate by reference in a ticket
or written instrument any term of the contract for providing inter-
state air transportation.
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§41708. Reports

(a) APPLICATION.—To the extent the Secretary of Transpor-
tation finds necessary to carry out this subpart, this section and
section 41709 of this title apply to a person controlling an air car-
rier or affiliated (within the meaning of section 11343(c) of this
title) with a carrier.

(b) REQUIREMENTS.—The Secretary may require an air carrier
or foreign air carrier—

(1)(A) to file annual, monthly, periodical, and special re-
ports with the Secretary in the form and way prescribed by the
Secretary; and

(B) to file the reports under oath;

(2) to provide specific answers to questions on which the
Secretary considers information to be necessary; and

(3) to file with the Secretary a copy of each agreement, ar-
rangement, contract, or understanding between the carrier and
another carrier or person related to transportation affected by
this subpart.

§41709. Records of air carriers

(a) REQUIREMENTS.—The Secretary of Transportation shall pre-
scribe the form of records to be kept by an air carrier, including
records on the movement of traffic, receipts and expenditures of
money, and the time period during which the records shall be kept.
A carrier may keep only records prescribed or approved by the Sec-
retary. However, a carrier may keep additional records if the addi-
tional records do not impair the integrity of the records prescribed
or approved by the Secretary and are not an unreasonable financial
burden on the carrier.

(b) INSPECTION.—(1) The Secretary at any time may—

(A) inspect the land, buildings, and equipment of an air
carrier or foreign air carrier when necessary to decide under
subchapter II of this chapter or section 41102, 41103, or 41302
of this title whether a carrier is fit, willing, and able; and

(B) inspect records kept or required to be kept by an air
carrier, foreign air carrier, or ticket agent.

(2) The Secretary may employ special agents or auditors to
carry out this subsection.

§41710. Time requirements

When a matter requiring action of the Secretary of Transpor-
tation is submitted under section 40109(a) or (c)-(h), 41309, or
42111 of this title and an evidentiary hearing—

(1) is ordered, the Secretary shall make a final decision on
the matter not later than the last day of the 12th month that
begins after the date the matter is submitted; or

(2) is not ordered, the Secretary shall make a final decision
on the matter not later than the last day of the 6th month that
begins after the date the matter is submitted.

§41711. Air carrier management inquiry and cooperation
with other authorities

In carrying out this subpart, the Secretary of Transportation
may—
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(1) inquire into the management of the business of an air
carrier and obtain from the air carrier, and a person control-
ling, controlled by, or under common control with the carrier,
information the Secretary decides reasonably is necessary to
carry out the inquiry;

(2) confer and hold a joint hearing with a State authority;
and

(3) exchange information related to aeronautics with a gov-
ernment of a foreign country through appropriate departments,
agencies, and instrumentalities of the United States Govern-
ment.

§41712. Unfair and deceptive practices and unfair methods
of competition

(a) IN GENERAL.—On the initiative of the Secretary of Trans-
portation or the complaint of an air carrier, foreign air carrier, or
ticket agent, and if the Secretary considers it is in the public inter-
est, the Secretary may investigate and decide whether an air car-
rier, foreign air carrier, or ticket agent has been or is engaged in
an unfair or deceptive practice or an unfair method of competition
in air transportation or the sale of air transportation. If the Sec-
retary, after notice and an opportunity for a hearing, finds that an
air carrier, foreign air carrier, or ticket agent is engaged in an un-
fair or deceptive practice or unfair method of competition, the Sec-
retary shall order the air carrier, foreign air carrier, or ticket agent
to stop the practice or method.

(b) E-TicKET EXPIRATION NOTICE.—It shall be an unfair or de-
ceptive practice under subsection (a) for any air carrier, foreign air
carrier, or ticket agent utilizing electronically transmitted tickets
for air transportation to fail to notify the purchaser of such a ticket
of its expiration date, if any.

§41713. Preemption of authority over prices, routes, and
service

(a) DEFINITION.—In this section, “State” means a State, the
District of Columbia, and a territory or possession of the United
States.

(b) PREEMPTION.—(1) Except as provided in this subsection, a
State, political subdivision of a State, or political authority of at
least 2 States may not enact or enforce a law, regulation, or other
provision having the force and effect of law related to a price,
route, or service of an air carrier that may provide air transpor-
tation under this subpart.

(2) Paragraphs (1) and (4) of this subsection do not apply to air
transportation provided entirely in Alaska unless the transpor-
tation is air transportation (except charter air transportation) pro-
vided under a certificate issued under section 41102 of this title.

(3) This subsection does not limit a State, political subdivision
of a State, or political authority of at least 2 States that owns or
operates an airport served by an air carrier holding a certificate
issued by the Secretary of Transportation from carrying out its pro-
prietary powers and rights.
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(4)1 TRANSPORTATION BY AIR CARRIER OR CARRIER AFFILI-
ATED WITH A DIRECT AIR CARRIER.—

(A) GENERAL RULE.—Except as provided in subpara-
graph (B), a State, political subdivision of a State, or polit-
ical authority of 2 or more States may not enact or enforce
a law, regulation, or other provision having the force and
effect of law related to a price, route, or service of an air
carrier or carrier affiliated with a direct air carrier
through common controlling ownership when such carrier
is transporting property by aircraft or by motor vehicle
(whether or not such property has had or will have a prior
or subsequent air movement).

(B) MATTERS NOT COVERED.—Subparagraph (A)—

(1) shall not restrict the safety regulatory author-
ity of a State with respect to motor vehicles, the au-
thority of a State to impose highway route controls or
limitations based on the size or weight of the motor
vehicle or the hazardous nature of the cargo, or the
authority of a State to regulate motor carriers with re-
gard to minimum amounts of financial responsibility
relating to insurance requirements and self-insurance
authorization; and

(i) does not apply to the transportation of house-
hold goods, as defined in section 13102 of this title.

(C) APPLICABILITY OF PARAGRAPH (1).—This paragraph
shall not limit the applicability of paragraph (1).

§41714. Availability of slots

(a) MAKING SLOTS AVAILABLE FOR ESSENTIAL AIR SERVICE.—

(1) OPERATIONAL AUTHORITY.—If basic essential air service
under subchapter II of this chapter is to be provided from an
eligible point to a high density airport (other than Ronald
Reagan Washington National Airport), the Secretary of Trans-
portation shall ensure that the air carrier providing or selected
to provide such service has sufficient operational authority at
the high density airport to provide such service. The oper-
ational authority shall allow flights at reasonable times taking
into account the needs of passengers with connecting flights.

(2) EXEMPTIONS.—If necessary to carry out the objectives
of paragraph (1), the Secretary shall by order grant exemptions
from the requirements of subparts K and S of part 93 of title
14, Code of Federal Regulations (pertaining to slots at high
density airports), to air carriers using Stage 3 aircraft or to
commuter air carriers, unless such an exemption would signifi-
cantly increase operational delays.

(3) ASSURANCE OF ACCESS.—If the Secretary finds that an
exemption under paragraph (2) would significantly increase
operational delays, the Secretary shall take such action as may
be necessary to ensure that an air carrier providing or selected
to provide basic essential air service is able to obtain access to
a high density airport.

(4) ACTION BY THE SECRETARY.—The Secretary shall issue
a final order under this subsection on or before the 60th day

1Margin so in law.
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after receiving a request from an air carrier for operational au-

thority under this subsection.

(b) SLOTS FOR FOREIGN AIR TRANSPORTATION.—

(1) ExeMPTIONS.—If the Secretary finds it to be in the pub-
lic interest at a high density airport (other than Ronald
Reagan Washington National Airport), the Secretary may
grant by order exemptions from the requirements of subparts
K and S of part 93 of title 14, Code of Federal Regulations
(pertaining to slots at high density airports), to enable air car-
riers and foreign air carriers to provide foreign air transpor-
tation using Stage 3 aircraft.

(2) SLOT WITHDRAWALS.—The Secretary may not withdraw
a slot at Chicago O’Hare International Airport from an air car-
rier in order to allocate that slot to a carrier to provide foreign
air transportation.

(3) EQUIVALENT RIGHTS OF ACCESS.—The Secretary shall
not take a slot at a high density airport from an air carrier and
award such slot to a foreign air carrier if the Secretary deter-
mines that air carriers are not provided equivalent rights of ac-
cess to airports in the country of which such foreign air carrier
is a citizen.

(4) CONVERSIONS OF sLoOTS.—Effective May 1, 2000, slots
at Chicago O’'Hare International Airport allocated to an air car-
rier as of November 1, 1999, to provide foreign air transpor-
tation shall be made available to such carrier to provide inter-
state or intrastate air transportation.

(¢) SLoTs FOR NEW ENTRANTS.—If the Secretary finds it to be
in the public interest, the Secretary may by order grant exemptions
from the requirements under subparts K and S of part 93 of title
14, Code of Federal Regulations (pertaining to slots at high density
airports), to enable new entrant air carriers to provide air transpor-
tation at high density airports (other than Ronald Reagan Wash-
ington National Airport).

(d) SpeciAL RULES FOR RONALD REAGAN WASHINGTON NA-
TIONAL AIRPORT.—

(1) IN GENERAL.—Notwithstanding sections 49104(a)(5)
and 49111(e) of this title, or any provision of this section, the
Secretary may, only under circumstances determined by the
Secretary to be exceptional, grant by order to an air carrier
currently holding or operating a slot at Ronald Reagan Wash-
ington National Airport an exemption from requirements
under subparts K and S of part 93 of title 14, Code of Federal
Regulations (pertaining to slots at Washington National Air-
port), to enable that carrier to provide air transportation with
Stage 3 aircraft at Ronald Reagan Washington National Air-
port; except that such exemption shall not—

(A) result in an increase in the total number of slots
per day at Ronald Reagan Washington National Airport;
(B) result in an increase in the total number of slots

at Ronald Reagan Washington National Airport from 7:00

ante meridiem to 9:59 post meridiem,;

(C) increase the number of operations at Ronald

Reagan Washington National Airport in any 1-hour period

by more than 2 operations;
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(D) result in the withdrawal or reduction of slots oper-
ated by an air carrier;

(E) result in a net increase in noise impact on sur-
rounding communities resulting from changes in timing of
operations permitted under this subsection; and

(F) continue in effect on or after the date on which the
final rules issued under subsection (f) become effective.

(2) LIMITATION ON APPLICABILITY.—Nothing in this sub-
section shall adversely affect Exemption No. 5133, as from
time-to-time amended and extended.

(e) STUDY.—

(1) MATTERS TO BE CONSIDERED.—The Secretary shall con-
tinue the Secretary’s current examination of slot regulations
atr}d shall ensure that the examination includes consideration
0 —

(A) whether improvements in technology and proce-
dures of the air traffic control system and the use of quiet-
er aircraft make it possible to eliminate the limitations on
hourly operations imposed by the high density rule con-
tained in part 93 of title 14 of the Code of Federal Regula-
tions or to increase the number of operations permitted
under such rule;

(B) the effects of the elimination of limitations or an
increase in the number of operations allowed on each of
the following:

(i) congestion and delay in any part of the na-
tional aviation system,;

(i1) the impact of noise on persons living near the
airport;

(iii) competition in the air transportation system,;

(iv) the profitability of operations of airlines serv-
ing the airport; and

(v) aviation safety;

(C) the impact of the current slot allocation process
upon the ability of air carriers to provide essential air
service under subchapter II of this chapter;

(D) the impact of such allocation process upon the abil-
ity of new entrant air carriers to obtain slots in time peri-
ods that enable them to provide service;

(E) the impact of such allocation process on the ability
of foreign air carriers to obtain slots;

(F) the fairness of such process to air carriers and the
extent to which air carriers are provided equivalent rights
of access to the air transportation market in the countries
of which foreign air carriers holding slots are citizens;

(G) the impact, on the ability of air carriers to provide
domestic and international air service, of the withdrawal
of slots from air carriers in order to provide slots for for-
eign air carriers; and

(H) the impact of the prohibition on slot withdrawals
in subsections (b)(2) and (b)(3) of this section on the avia-
tion relationship between the United States Government
and foreign governments, including whether the prohibi-
tion in such subsections will require the withdrawal of
slots from general and military aviation in order to meet
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the needs of air carriers and foreign air carriers providing
foreign air transportation (and the impact of such with-
drawal on general aviation and military aviation) and
whether slots will become available to meet the needs of
air carriers and foreign air carriers to provide foreign air
transportation as a result of the planned relocation of Air

Force Reserve units and the Air National Guard at O’Hare

International Airport.

(2) REPORT.—Not later than January 31, 1995, the Sec-
retary shall complete the current examination of slot regula-
tions and shall transmit to the Committee on Commerce,
Science, and Transportation of the Senate and the Committee
on Transportation and Infrastructure of the House of Rep-
resentatives a report containing the results of such examina-
tion.

(f) RULEMAKING.—The Secretary shall conduct a rulemaking
proceeding based on the results of the study described in subsection
(e). In the course of such proceeding, the Secretary shall issue a no-
tice of proposed rulemaking not later than August 1, 1995, and
shall issue a final rule not later than 90 days after public com-
ments are due on the notice of proposed rulemaking.

(g) WEEKEND OPERATIONS.—The Secretary shall consider the
advisability of revising section 93.227 of title 14, Code of Federal
Regulations, so as to eliminate weekend schedules from the deter-
mination of whether the 80 percent standard of subsection (a)(1) of
that section has been met.

(h) DEFINITIONS.—In this section and sections 41715-41718
and 41734(h), the following definitions apply:

(1) COMMUTER AIR CARRIER.—The term “commuter air car-
rier” means a commuter operator as defined or applied in sub-
part K or S of part 93 of title 14, Code of Federal Regulations.

(2) HIGH DENSITY AIRPORT.—The term “high density air-
port” means an airport at which the Administrator limits the
nur%lber of instrument flight rule takeoffs and landings of air-
craft.

(3) NEW ENTRANT AIR CARRIER.—The term “new entrant
air carrier” means an air carrier that does not hold a slot at
the airport concerned and has never sold or given up a slot at
that airport after December 16, 1985, and a limited incumbent
carrier.

(4) SLOT.—The term “slot” means a reservation for an in-
strument flight rule takeoff or landing by an air carrier of an
aircraft in air transportation.

(5) LIMITED INCUMBENT AIR CARRIER.—The term “limited
incumbent air carrier” has the meaning given that term in sub-
part S of part 93 of title 14, Code of Federal Regulations; ex-
cept that—

(A) “20” shall be substituted for “12” in sections

93.213(a)(5), 93.223(c)(3), and 93.225(h);

(B) for purposes of such sections, the term “slot” shall
include “slot exemptions”; and

(C) for Ronald Reagan Washington National Airport,
the Administrator shall not count, for the purposes of sec-
tion 93.213(a)(5), slots currently held by an air carrier but
leased out on a long-term basis by that carrier for use in
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foreign air transportation and renounced by the carrier for

return to the Department of Transportation or the Federal

Aviation Administration.

(6) REGIONAL JET.—The term “regional jet” means a pas-
senger, turbofan-powered aircraft with a certificated maximum
passenger seating capacity of less than 71.

(7) NONHUB AIRPORT.—The term “nonhub airport” means
an airport that had less than .05 percent of the total annual
boardings in the United States as determined under the Fed-
eral Aviation Administration’s Primary Airport Enplanement
Activity Summary for Calendar Year 1997.

(8) SMALL HUB AIRPORT.—The term “small hub airport”
means an airport that had at least .05 percent, but less than
.25 percent, of the total annual boardings in the United States
as determined under the summary referred to in paragraph
(7).

(9) MEDIUM HUB AIRPORT.—The term “medium hub air-
port” means an airport that each year has at least .25 percent,
but less than 1.0 percent, of the total annual boardings in the
United States as determined under the summary referred to in
paragraph (7).

(i) 60-DAY APPLICATION PROCESS.—

(1) REQUEST FOR SLOT EXEMPTIONS.—Any slot exemption
request filed with the Secretary under this section or section
41716 or 41717 (other than subsection (c)) shall include—

(A) the names of the airports to be served;

(B) the times requested; and

(C) such additional information as the Secretary may
require.

(2) ACTION ON REQUEST; FAILURE TO ACT.—Within 60 days
after a slot exemption request under this section or section
41716 or 41717 (other than subsection (c)) is received by the
Secretary, the Secretary shall—

(A) approve the request if the Secretary determines
that the requirements of the section under which the re-
quest is made are met,;

(B) return the request to the applicant for additional
information relating to the request to provide air transpor-
tation; or

1(C) deny the request and state the reasons for its de-
nial.

(3) 60-DAY PERIOD TOLLED FOR TIMELY REQUEST FOR MORE
INFORMATION.—If the Secretary returns under paragraph (2)(B)
the request for additional information during the first 20 days
after the request is filed, then the 60-day period under para-
graph (2) shall be tolled until the date on which the additional
information is filed with the Secretary.

(4) FAILURE TO DETERMINE DEEMED APPROVAL.—If the Sec-
retary neither approves the request under paragraph (2)(A) nor
denies the request under paragraph (2)(C) within the 60-day
period beginning on the date the request is received, excepting
any days during which the 60-day period is tolled under para-
graph (3), then the request is deemed to have been approved
on the 61st day, after the request was filed with the Secretary.
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(j) ExEmMPTIONS MAY NOT BE TRANSFERRED.—No exemption
from the requirements of subparts K and S of part 93 of title 14,
Code of Federal Regulations, granted under this section or section
41716, 41717, or 41718 may be bought, sold, leased, or otherwise
transferred by the carrier to which it is granted.

(k) AFFILIATED CARRIERS.—For purposes of this section and
sections 41716, 41717, and 41718, an air carrier that operates
under the same designator code, or has or enters into a code-share
agreement, with any other air carrier shall not qualify for a new
slot or slot exemption as a new entrant or limited incumbent air
carrier at an airport if the total number of slots and slot exemp-
tions held by the two carriers at the airport exceed 20 slots and
slot exemptions.

§41715. Phase-out of slot rules at certain airports

(a) TERMINATION.—The rules contained in subparts S and K of
part 93, title 14, Code of Federal Regulations, shall not apply—

(1) after July 1, 2002, at Chicago O’Hare International Air-
port; and

(2) after January 1, 2007, at LaGuardia Airport or John F.
Kennedy International Airport.

(b) STATUTORY CONSTRUCTION.—Nothing in this section and
sections 41714 and 41716-41718 shall be construed—

(1) as affecting the Federal Aviation Administration’s au-
thority for safety and the movement of air traffic; and

(2) as affecting any other authority of the Secretary to
grant exemptions under section 41714.

(c) FAcTORS TO CONSIDER.—

(1) IN GENERAL.—Before the award of slot exemptions
under sections 41714 and 41716-41718, the Secretary of
Transportation may consider, among other determining factors,
whether the petitioning air carrier’s proposal provides the
maximum benefit to the United States economy, including the
number of United States jobs created by the air carrier, its
suppliers, and related activities. The Secretary should give
equal consideration to the consumer benefits associated with
the award of such exemptions.

(2) AppLICABILITY.—Paragraph (1) does not apply in any
case in which the air carrier requesting the slot exemption is
proposing to use under the exemption a type of aircraft for
which there is not a competing United States manufacturer.

§41716. Interim slot rules at New York airports

(a) EXEMPTIONS FOR AIR SERVICE TO SMALL AND NONHUB AIR-
PORTS.—Subject to section 41714(i), the Secretary of Transportation
shall grant, by order, exemptions from the requirements under sub-
parts K and S of part 93 of title 14, Code of Federal Regulations
(pertaining to slots at high density airports) to any air carrier to
provide nonstop air transportation, using an aircraft with a certifi-
cated maximum seating capacity of less than 71, between
LaGuardia Airport or John F. Kennedy International Airport and
a small hub airport or nonhub airport—

(1) if the air carrier was not providing such air transpor-

tation during the week of November 1, 1999;
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(2) if the number of flights to be provided between such
airports by the air carrier during any week will exceed the
number of flights provided by the air carrier between such air-
ports during the week of November 1, 1999; or

(3) if the air transportation to be provided under the ex-
emption will be provided with a regional jet as replacement of
turboprop air transportation that was being provided during
the week of November 1, 1999.

(b) EXEMPTIONS FOR NEW ENTRANT AND LIMITED INCUMBENT
AIR CARRIERS.—Subject to section 41714(i), the Secretary shall
grant, by order, exemptions from the requirements under subparts
K and S of part 93 of title 14, Code of Federal Regulations (per-
taining to slots at high density airports), to any new entrant air
carrier or limited incumbent air carrier to provide air transpor-
tation to or from LaGuardia Airport or John F. Kennedy Inter-
national Airport if the number of slot exemptions granted under
this subsection to such air carrier with respect to such airport
when added to the slots and slot exemptions held by such air car-
rier with respect to such airport does not exceed 20.

(c) STAGE 3 AIRCRAFT REQUIRED.—An exemption may not be
granted under this section with respect to any aircraft that is not
a Stage 3 aircraft (as defined by the Secretary).

(d) PRESERVATION OF CERTAIN EXISTING SLOT-RELATED AIR
SERVICE.—An air carrier that provides air transportation of pas-
sengers from LaGuardia Airport or John F. Kennedy International
Airport to a small hub airport or nonhub airport, or to an airport
that is smaller than a nonhub airport, on or before the date of the
enactment of this subsection pursuant to an exemption from the re-
quirements of subparts K and S of part 93 of title 14, Code of Fed-
eral Regulations (pertaining to slots at high density airports), or
where slots were issued to an air carrier conditioned on a specific
airport being served, may not terminate air transportation for that
route before July 1, 2003, unless—

(1) before October 1, 1999, the Secretary received a written
air service termination notice for that route; or

(2) after September 30, 1999, the air carrier submits an air
service termination notice under section 41719 for that route
and the Secretary determines that the carrier suffered exces-
sive losses, including substantial losses on operations on that
route during any three quarters of the year immediately pre-
ceding the date of submission of the notice.

§41717. Interim application of slot rules at Chicago O’Hare
International Airport

(a) SLOT OPERATING WINDOW NARROWED.—Effective July 1,
2001, the requirements of subparts K and S of part 93 of title 14,
Code of Federal Regulations, do not apply with respect to aircraft
operating before 2:45 post meridiem and after 8:14 post meridiem
at Chicago O’Hare International Airport.

(b) EXEMPTIONS FOR AIR SERVICE TO SMALL AND NONHUB AIR-
PORTS.—Effective May 1, 2000, subject to section 41714(i), the Sec-
retary of Transportation shall grant, by order, exemptions from the
requirements of subparts K and S of part 93 of title 14, Code of
Federal Regulations (pertaining to slots at high density airports),
to any air carrier to provide nonstop air transportation, using an
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aircraft with a certificated maximum seating capacity of less than
71, between Chicago O’Hare International Airport and a small hub
or nonhub airport—

(1) if the air carrier was not providing such air transpor-
tation during the week of November 1, 1999;

(2) if the number of flights to be provided between such
airports by the air carrier during any week will exceed the
number of flights provided by the air carrier between such air-
ports during the week of November 1, 1999; or

(3) if the air transportation to be provided under the ex-
emption will be provided with a regional jet as replacement of
turboprop air transportation that was being provided during
the week of November 1, 1999.

(c) EXEMPTIONS FOR NEW ENTRANT AND LIMITED INCUMBENT
AIR CARRIERS.—

(1) IN GENERAL.—The Secretary shall grant, by order, 30
exemptions from the requirements under subparts K and S of
part 93 of title 14, Code of Federal Regulations, to any new en-
trant air carrier or limited incumbent air carrier to provide air
transportation to or from Chicago O’Hare International Air-
port.

(2) DEADLINE FOR GRANTING EXEMPTIONS.—The Secretary
shall grant an exemption under paragraph (1) within 45 days
of the date of the request for such exemption if the person
making the request qualifies as a new entrant air carrier or
limited incumbent air carrier.

(d) SLots USED To PrROVIDE TURBOPROP SERVICE.—

(1) IN GENERAL.—Except as provided in paragraph (2), a
slot used to provide turboprop air transportation that is re-
placed with regional jet air transportation under subsection
(b)(3) may not be used, sold, leased, or otherwise transferred
after the date the slot exemption is granted to replace the tur-
boprop air transportation.

(2) TWO-FOR-ONE EXCEPTION.—An air carrier that other-
wise could not use 2 slots as a result of paragraph (1) may use
1 of such slots to provide air transportation.

(3) WITHDRAWAL OF SLOT.—If the Secretary determines
that an air carrier that is using a slot under paragraph (2) is
no longer providing the air transportation that replaced the
turboprop air transportation, the Secretary shall withdraw the
slot that is being used under paragraph (2).

(4) CONTINUATION.—If the Secretary determines that an
air carrier that is using a slot under paragraph (2) is no longer
providing the air transportation that replaced the turboprop
air transportation with a regional jet, the Secretary shall with-
draw the slot being used by the air carrier under paragraph (2)
but shall allow the air carrier to continue to hold the exemp-
tion granted to the air carrier under subsection (b)(3).

(e) INTERNATIONAL SERVICE AT O’HARE AIRPORT.—

(1) TERMINATION OF REQUIREMENTS.—Subject to paragraph
(2), the requirements of subparts K and S of part 93 of title
14, Code of Federal Regulations, shall be of no force and effect
at Chicago O’Hare International Airport after May 1, 2000,
with respect to any aircraft providing foreign air transpor-
tation.
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(2) EXCEPTION RELATING TO RECIPROCITY.—The Secretary
may limit access to Chicago O’Hare International Airport with
respect to foreign air transportation being provided by a for-
eign air carrier domiciled in a country to which an air carrier
provides nonstop air transportation from the United States if
the country in which that carrier is domiciled does not provide
reciprocal airport access for air carriers.

(f) STAGE 3 AIRCRAFT REQUIRED.—An exemption may not be
granted under this section with respect to any aircraft that is not
a Stage 3 aircraft (as defined by the Secretary).

(g) PRESERVATION OF CERTAIN EXISTING SLOT-RELATED AIR
SERVICE.—An air carrier that provides air transportation of pas-
sengers from Chicago O’Hare International Airport to a small hub
airport or nonhub airport, or to an airport that is smaller than a
nonhub airport, on or before the date of the enactment of this sub-
section pursuant to an exemption from the requirements of sub-
parts K and S of part 93 of title 14, Code of Federal Regulations
(pertaining to slots at high density airports), or where slots were
issued to an air carrier conditioned on a specific airport being
served, may not terminate air transportation service for that route
for a period of 1 year after the date on which those requirements
cease to apply to such airport unless—

(1) before October 1, 1999, the Secretary received a written
air service termination notice for that route; or

(2) after September 30, 1999, the air carrier submits an air
service termination notice under section 41719 for that route
and the Secretary determines that the carrier suffered exces-
sive losses, including substantial losses on operations on that
route during the calendar quarters immediately preceding sub-
mission of the notice.”.

§41718. Special rules for Ronald Reagan Washington Na-
tional Airport

(a) BEYOND-PERIMETER EXEMPTIONS.—The Secretary shall
grant, by order, 12 exemptions from the application of sections
49104(a)(5), 49109, 49111(e), and 41714 of this title to air carriers
to operate limited frequencies and aircraft on select routes between
Ronald Reagan Washington National Airport and domestic hub air-
ports and exemptions from the requirements of subparts K and S
of part 93, Code of Federal Regulations, if the Secretary finds that
the exemptions will—

(1) provide air transportation with domestic network bene-
fits in areas beyond the perimeter described in that section;

(2) increase competition by new entrant air carriers or in
multiple markets;

(3) not reduce travel options for communities served by
small hub airports and medium hub airports within the perim-
eter described in section 49109; and

(4) not result in meaningfully increased travel delays.

(b) WITHIN-PERIMETER EXEMPTIONS.—The Secretary shall
grant, by order, 12 exemptions from the requirements of sections
49104(a)(5), 49111(e), and 41714 of this title and subparts K and
S of part 93 of title 14, Code of Federal Regulations, to air carriers
for providing air transportation to airports that were designated as
medium hub or smaller airports within the perimeter established
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for civil aircraft operations at Ronald Reagan Washington National
Airport under section 49109. The Secretary shall develop criteria
for distributing slot exemptions for flights within the perimeter to
such airports under this paragraph in a manner that promotes air
transportation—

(1) by new entrant air carriers and limited incumbent air
carriers;

(2) to communities without existing nonstop air transpor-
tation to Ronald Reagan Washington National Airport;

(3) to small communities;

(4) that will provide competitive nonstop air transportation
on a monopoly nonstop route to Ronald Reagan Washington
National Airport; or

(5) that will produce the maximum competitive benefits,
including low fares.

(¢) LIMITATIONS.—

(1) STAGE 3 AIRCRAFT REQUIRED.—An exemption may not
be granted under this section with respect to any aircraft that
is not a Stage 3 aircraft (as defined by the Secretary).

(2) GENERAL EXEMPTIONS.—The exemptions granted under
subsections (a) and (b) may not be for operations between the
hours of 10:00 p.m. and 7:00 a.m. and may not increase the
number of operations at Ronald Reagan Washington National
Airport in any 1-hour period during the hours between 7:00
a.m. and 9:59 p.m. by more than two operations.

(3) ALLOCATION OF WITHIN-PERIMETER EXEMPTIONS.—Of
the exemptions granted under subsection (b)—

(A) four shall be for air transportation to small hub
airports and nonhub airports; and

(B) eight shall be for air transportation to medium hub
and smaller airports.

(4) APPLICABILITY TO EXEMPTION NO. 5133.—Nothing in this
section affects Exemption No. 5133, as from time-to-time
amended and extended.

(d) APPLICATION PROCESS.—

(1) DEADLINE FOR SUBMISSION.—AIl requests for exemp-
tions under this section must be submitted to the Secretary not
later than the 30th day following the date of the enactment of
this subsection.

(2) DEADLINE FOR COMMENTS.—AIl comments with respect
to any request for an exemption under this section must be
submitted to the Secretary not later than the 45th day fol-
lowing the date of the enactment of this subsection.

(3) DEADLINE FOR FINAL DECISION.—Not later than the
90th day following the date of the enactment of this Act, the
Secretary shall make a decision regarding whether to approve
or deny any request that is submitted to the Secretary in ac-
cordance with paragraph (1).

(e) APPLICABILITY OF CERTAIN LAwSs.—Neither the request for,
nor the granting of an exemption, under this section shall be con-
sidered for purposes of any Federal law a major Federal action sig-
nificantly affecting the quality of the human environment.
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§41719. Air service termination notice

(a) IN GENERAL.—An air carrier may not terminate interstate
air transportation from a nonhub airport included on the Secretary
of Transportation’s latest published list of such airports, unless
such air carrier has given the Secretary at least 45 days’ notice be-
fore such termination.

(b) EXCEPTIONS.—The requirements of subsection (a) shall not
apply when—

(1) the carrier involved is experiencing a sudden or unfore-
seen financial emergency, including natural weather related
emergencies, equipment-related emergencies, and strikes;

(2) the termination of transportation is made for seasonal
purposes only;

(3) the carrier involved has operated at the affected
nonhub airport for 180 days or less;

(4) the carrier involved provides other transportation by jet
from another airport serving the same community as the af-
fected nonhub airport; or

(5) the carrier involved makes alternative arrangements,
such as a change of aircraft size, or other types of arrange-
ments with a part 121 or part 135 air carrier, that continues
uninterrupted service from the affected nonhub airport.

(c) WAIVERS FOR REGIONAL/COMMUTER CARRIERS.—Before Jan-
uary 1, 1995, the Secretary shall establish terms and conditions
under which regional/commuter carriers can be excluded from the
termination notice requirement.

(d) DEFINITIONS.—In this section, the following definitions
apply:

(1) NONHUB AIRPORT.—The term “nonhub airport” has the
meaning that term has under section 41731(a)(4).

(2) PART 121 AIR CARRIER.—The term “part 121 air carrier”
means an air carrier to which part 121 of title 14, Code of Fed-
eral Regulations, applies.

(3) PART 135 AIR CARRIER.—The term “part 135 air carrier”
means an air carrier to which part 135 of title 14, Code of Fed-
eral Regulations, applies.

(4) REGIONAL/COMMUTER CARRIERS.—The term “regional/
commuter carrier” means—

(A) a part 135 air carrier; or

(B) a part 121 air carrier that provides air transpor-
tation exclusively with aircraft having a seating capacity of
no more than 70 passengers.

(5) TERMINATION.—The term “termination” means the ces-
sation of all service at an airport by an air carrier.

§41720. Joint venture agreements

1(a) DEFINITIONS.—In this section, the following definitions
apply:
(1) JOINT VENTURE AGREEMENT.—The term “joint venture
agreement” means an agreement between two or more major
air carriers on or after January 1, 1998, with regard to (A)
code-sharing, blocked-space arrangements, long-term wet
leases (as defined in section 207.1 of title 14, Code of Federal
Regulations) of a substantial number (as defined by the Sec-
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retary by regulation) of aircraft, or frequent flyer programs, or

(B) any other cooperative working arrangement (as defined by

the Secretary by regulation) between 2 or more major air car-

riers that affects more than 15 percent of the total number of
available seat miles offered by the major air carriers.

(2) MAJOR AIR CARRIER.—The term “major air carrier”
means a passenger air carrier that is certificated under chap-
ter 411 of this title and included in Carrier Group III under
criteria contained in section 04 of part 241 of title 14, Code of
Federal Regulations.

(b) SUBMISSION OF JOINT VENTURE AGREEMENT.—At least 30
days before a joint venture agreement may take effect, each of the
major air carriers that entered into the agreement shall submit to
the Secretary—

(1) a complete copy of the joint venture agreement and all
related agreements; and

(2) other information and documentary material that the
Secretary may require by regulation.

(c) EXTENSION OF WAITING PERIOD.—

(1) IN GENERAL.—The Secretary may extend the 30-day pe-
riod referred to in subsection (b) until—

(A) in the case of a joint venture agreement with re-
gard to code-sharing, the 150th day following the last day
of such period; and

(B) in the case of any other joint venture agreement,
the 60th day following the last day of such period.

(2) PUBLICATION OF REASONS FOR EXTENSION.—If the Sec-
retary extends the 30-day period referred to in subsection (b),
the Secretary shall publish in the Federal Register the Sec-
retary’s reasons for making the extension.

(d) TERMINATION OF WAITING PERIOD.—At any time after the
date of submission of a joint venture agreement under subsection
(b), the Secretary may terminate the waiting periods referred to in
subsections (b) and (c) with respect to the agreement.

(e) REGULATIONS.—The effectiveness of a joint venture agree-
ment may not be delayed due to any failure of the Secretary to
issue regulations to carry out this section.

(f) MEMORANDUM ToO PREVENT DUPLICATIVE REVIEWS.—
Promptly after the date of enactment of this section, the Secretary
shall consult with the Assistant Attorney General of the Antitrust
Division of the Department of Justice in order to establish, through
a written memorandum of understanding, preclearance procedures
to prevent unnecessary duplication of effort by the Secretary and
the Assistant Attorney General under this section and the antitrust
laws of the United States, respectively.

(g) PRIOR AGREEMENTS.—With respect to a joint venture agree-
ment entered into before the date of enactment of this section as
to which the Secretary finds that—

(1) the parties submitted the agreement to the Secretary
before such date of enactment; and

(2) the parties submitted all information on the agreement
requested by the Secretary,
the waiting period described in paragraphs (2) and (3) shall

begin on the date, as determined by the Secretary, on which all
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such information was submitted and end on the last day to which
the period could be extended under this section.

(h) LIMITATION ON STATUTORY CONSTRUCTION.—The authority
granted to the Secretary under this section shall not in any way
limit the authority of the Attorney General to enforce the antitrust
laws as defined in the first section of the Clayton Act (15 U.S.C.
12).

§41721. Reports by carriers on incidents involving animals
during air transport

(a) IN GENERAL.—An air carrier that provides scheduled pas-
senger air transportation shall submit monthly to the Secretary a
report on any incidents involving the loss, injury, or death of an
animal (as defined by the Secretary of Transportation) during air
transport provided by the air carrier. The report shall be in such
form and contain such information as the Secretary determines ap-
propriate.

(b) TRAINING OF AIR CARRIER EMPLOYEES.—The Secretary
shall work with air carriers to improve the training of employees
with respect to the air transport of animals and the notification of
passengers of the conditions under which the air transport of ani-
mals is conducted.

(c) SHARING OF INFORMATION.—The Secretary and the Sec-
retary of Agriculture shall enter into a memorandum of under-
standing to ensure the sharing of information that the Secretary
receives under subsection (a).

(d) PUBLICATION OF DATA.—The Secretary shall publish data
on incidents and complaints involving the loss, injury, or death of
an animal during air transport in a manner comparable to other
consumer complaint and incident data.

(e) ATIR TRANSPORT.—For purposes of this section, the air trans-
port of an animal includes the entire period during which an ani-
mal is in the custody of an air carrier, from check-in of the animal
prior to departure until the animal is returned to the owner or
guardian of the animal at the final destination of the animal.

SUBCHAPTER II—SMALL COMMUNITY AIR SERVICE

§41731. Definitions

(a) GENERAL.—In this subchapter—
(1)t 2 “eligible place” means a place in the United States
that—
(A)i) was an eligible point under section 419 of the
Federal Aviation Act of 1958 before October 1, 1988;

1Section 332 of P.L. 106—69 (113 Stat. 1022) reads as follows:

SEC. 332. Hereafter, notwithstanding 49 U.S.C. 41742, no essential air service subsidies shall
be provided to communities in the 48 contiguous States that are located fewer than 70 highway
miles from the nearest large or medium hub airport, or that require a rate of subsidy per pas-
senger in excess of $200 unless such point is greater than 210 miles from the nearest large or
medium hub airport.

2 Section 205 of P.L. 106-181 (114 Stat. 94; 49 U.S.C. 41731 note) reads as follows:

SEC. 205. DETERMINATION OF DISTANCE FROM HUB AIRPORT.

The Secretary may provide assistance under subchapter II of chapter 417 of title 49, United
States Code, with respect to a place that is located within 70 highway miles of a hub airport
(as defined by section 41731 of such title) if the most commonly used highway route between
the place and the hub airport exceeds 70 miles.
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(i) received scheduled air transportation at any time
after January 1, 1990; and

(ii1) is not listed in Department of Transportation Or-
ders 89-9-37 and 89-12-52 as a place ineligible for com-
pensation under this subchapter; or

(B) determined,® on or after October 1, 1988, and be-
fore the date of the enactment of the Wendell H. Ford

Aviation Investment and Reform Act for the 21st Century,

under this subchapter by the Secretary to be eligible to re-

ceive subsidized small community air service under section

41736(a).

(2) “enhanced essential air service” means scheduled air
transportation to an eligible place of a higher level or quality
than basic essential air service described in section 41732 of
this title.

(3) “hub airport” means an airport that each year has at
lseast .25 percent of the total annual boardings in the United

tates.

(4) “nonhub airport” means an airport that each year has
less than .05 percent of the total annual boardings in the
United States.

(5) “small hub airport” means an airport that each year
has at least .05 percent, but less than .25 percent, of the total
annual boardings in the United States.

(b) LIMITATION ON AUTHORITY To DECIDE A PLACE NOT AN ELI-
GIBLE PLACE.—The Secretary of Transportation may not decide
that a place described in subsection (a)(1) of this section is not an
eligible place on the basis of a passenger subsidy at that place or
on another basis that is not specifically stated in this subchapter.

§41732. Basic essential air service

(a) GENERAL.—Basic essential air service provided under sec-
tion 41733 of this title is scheduled air transportation of passengers
and cargo—

(1) to a hub airport that has convenient connecting or sin-
gle-plane air service to a substantial number of destinations
beyond that airport; or

(2) to a small hub or nonhub airport, when in Alaska or
when the nearest hub airport is more than 400 miles from an
eligible place.

(b) MiINIMUM REQUIREMENTS.—Basic essential air service shall
include at least the following:

(1)(A) for a place not in Alaska, 2 daily round trips 6 days
a week, with not more than one intermediate stop on each
flight; or

(B) for a place in Alaska, a level of service at least equal
to that provided in 1976 or 2 round trips a week, whichever
is greater, except that the Secretary of Transportation and the
appropriate State authority of Alaska may agree to a different
level of service after consulting with the affected community.

(2) flights at reasonable times considering the needs of
passengers with connecting flights at the airport and at prices
that are not excessive compared to the generally prevailing

1S0 in law. Should read “(B) was determined,”.



191 SUB. VII, PART A—AIR COMMERCE AND SAFETY Sec. 41733

prices of other air carriers for like service between similar
places.

(3) for a place not in Alaska, service provided in an aircraft
with an effective capacity of at least 15 passengers if the aver-
age daily boardings at the place in any calendar year from
1976-1986 were more than 11 passengers unless—

(A) that level-of-service requirement would require
paying compensation in a fiscal year wunder section
41733(d) or 41734(d) or (e) of this title for the place when
compensation otherwise would not have been paid for that
place in that year; or

(B) the affected community agrees with the Secretary
in writing to the use of smaller aircraft to provide service
to the place.

(4) service accommodating the estimated passenger and
property traffic at an average load factor, for each class of traf-
fic considering seasonal demands for the service, of not more
than—

(A) 50 percent; or

(B) 60 percent when service is provided by aircraft
with more than 14 passenger seats.

(5) service provided in aircraft with at least 2 engines and
using 2 pilots, unless scheduled air transportation has not been
provided to the place in aircraft with at least 2 engines and
using 2 pilots for at least 60 consecutive operating days at any
time since October 31, 1978.

(6) service provided by pressurized aircraft when the serv-
ice is provided by aircraft that regularly fly above 8,000 feet
in altitude.

§41733. Level of basic essential air service

(a) DECIsIONS MADE BEFORE OCTOBER 1, 1988.—For each eligi-
ble place for which a decision was made before October 1, 1988,
under section 419 of the Federal Aviation Act of 1958, establishing
the level of essential air transportation, the level of basic essential
air service for that place shall be the level established by the Sec-
retary of Transportation for that place by not later than December
29, 1988.

(b) DECISIONS NOT MADE BEFORE OCTOBER 1, 1988.—(1) The
Secretary shall decide on the level of basic essential air service for
each eligible place for which a decision was not made before Octo-
ber 1, 1988, establishing the level of essential air transportation,
when the Secretary receives notice that service to that place will
be provided by only one air carrier. The Secretary shall make the
decision by the last day of the 6-month period beginning on the
date the Secretary receives the notice. The Secretary may impose
notice requirements necessary to carry out this subsection. Before
making a decision, the Secretary shall consider the views of any in-
terested community and the appropriate State authority of the
State in which the community is located.

(2) Until the Secretary has made a decision on a level of basic
essential air service for an eligible place under this subsection, the
Secretary, on petition by an appropriate representative of the place,
shall prohibit an air carrier from ending, suspending, or reducing
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air transportation to that place that appears to deprive the place
of basic essential air service.

(¢) AVAILABILITY OF COMPENSATION.—(1) If the Secretary de-
cides that basic essential air service will not be provided to an eli-
gible place without compensation, the Secretary shall provide no-
tice that an air carrier may apply to provide basic essential air
service to the place for compensation under this section. In select-
ing an applicant, the Secretary shall consider, among other
factors—

(A) the demonstrated reliability of the applicant in pro-
viding scheduled air service;

(B) the contractual and marketing arrangements the appli-
cant has made with a larger carrier to ensure service beyond
the hub airport;

(C) the interline arrangements that the applicant has
made with a larger carrier to allow passengers and cargo of the
applicant at the hub airport to be transported by the larger
carrier through one reservation, ticket, and baggage check-in;

(D) the preferences of the actual and potential users of air
transportation at the eligible place, giving substantial weight
to the views of the elected officials representing the users; and

(E) for an eligible place in Alaska, the experience of the
applicant in providing, in Alaska, scheduled air service, or sig-
nificant patterns of non-scheduled air service under an exemp-
tion granted under section 40109(a) and (c)—(h) of this title.

(2) Under guidelines prescribed under section 41737(a) of this
title, the Secretary shall pay the rate of compensation for providing
basic essential air service under this section and section 41734 of
this title.

(d) COMPENSATION PAYMENTS.—The Secretary shall pay com-
pensation under this section at times and in the way the Secretary
decides is appropriate. The Secretary shall end payment of com-
pensation to an air carrier for providing basic essential air service
to an eligible place when the Secretary decides the compensation
is1 no longer necessary to maintain basic essential air service to the
place.

(e) REVIEW.—The Secretary shall review periodically the level
of basic essential air service for each eligible place. Based on the
review and consultations with an interested community and the ap-
propriate State authority of the State in which the community is
located, the Secretary may make appropriate adjustments in the
level of service, to the extent such adjustments are to a level not
less than the basic essential air service level established under sub-
section (a) for the airport that serves the community.

§41734. Ending, suspending, and reducing basic essential
air service

(a) NOTICE REQUIRED.—An air carrier may end, suspend, or re-
duce air transportation to an eligible place below the level of basic
essential air service established for that place under section 41733
of this title only after giving the Secretary of Transportation, the
appropriate State authority, and the affected communities at least
90 days’ notice before ending, suspending, or reducing that trans-
portation.
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(b) CONTINUATION OF SERVICE FOR 30 DAYS AFTER NOTICE PE-
RIOD.—If at the end of the notice period under subsection (a) of this
section the Secretary has not found another air carrier to provide
basic essential air service to the eligible place, the Secretary shall
require the carrier providing notice to continue to provide basic es-
sential air service to the place for an additional 30-day period or
until another carrier begins to provide basic essential air service to
the place, whichever occurs first.

(c) CONTINUATION OF SERVICE FOR ADDITIONAL 30-DAY PERI-
oDs.—If at the end of the 30-day period under subsection (b) of this
section the Secretary decides another air carrier will not provide
basic essential air service to the place on a continuing basis, the
Secretary shall require the carrier providing service to continue to
provide service for additional 30-day periods until another carrier
begins providing service on a continuing basis. At the end of each
30-day period, the Secretary shall decide if another carrier will pro-
vide service on a continuing basis.

(d) CONTINUATION OF COMPENSATION AFTER NOTICE PERIOD.—
If an air carrier receiving compensation under section 41733 of this
title for providing basic essential air service to an eligible place is
required to continue to provide service to the place under this sec-
tion after the 90-day notice period under subsection (a) of this sec-
tion, the Secretary shall continue to pay that compensation after
the last day of that period. The Secretary shall pay the compensa-
tion until the Secretary finds another carrier to provide the service
to the place or the 90th day after the end of that notice period,
whichever is earlier. If, after the 90th day after the end of the 90-
day notice period, the Secretary has not found another carrier to
provide the service, the carrier required to continue to provide that
service shall receive compensation sufficient—

(1) to pay for the fully allocated actual cost to the carrier
of performing the basic essential air service that was being
provided when the 90-day notice was given under subsection
(a) of this section plus a reasonable return on investment that
is at least 5 percent of operating costs; and

(2) to provide the carrier an additional return that recog-
nizes the demonstrated additional lost profits from opportuni-
ties foregone and the likelihood that those lost profits increase
as the period during which the carrier is required to provide
the service continues.

(e) COMPENSATION TO AIR CARRIERS ORIGINALLY PROVIDING
SERVICE WITHOUT COMPENSATION.—If the Secretary requires an
air carrier providing basic essential air service to an eligible place
without compensation under section 41733 of this title to continue
providing that service after the 90-day notice period required by
subsection (a) of this section, the Secretary shall provide the carrier
with compensation after the end of the 90-day notice period that
is sufficient—

(1) to pay for the fully allocated actual cost to the carrier
of performing the basic essential air service that was being
provided when the 90-day notice was given under subsection
(a) of this section plus a reasonable return on investment that
is at least 5 percent of operating costs; and

(2) to provide the carrier an additional return that recog-
nizes the demonstrated additional lost profits from opportuni-
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ties foregone and the likelihood that those lost profits increase

as the period during which the carrier is required to provide

the service continues.

(f) FINDING REPLACEMENT CARRIERS.—When the Secretary re-
quires an air carrier to continue to provide basic essential air serv-
ice to an eligible place, the Secretary shall continue to make every
effort to find another carrier to provide at least that basic essential
air service to the place on a continuing basis.

(g) TRANSFER OF AUTHORITY.—If an air carrier, providing basic
essential air service under section 41733 of this title between an
eligible place and an airport at which the Administrator of the Fed-
eral Aviation Administration limits the number of instrument
flight rule takeoffs and landings of aircraft, provides notice under
subsection (a) of this section of an intention to end, suspend, or re-
duce that service and another carrier is found to provide the serv-
ice, the Secretary shall require the carrier providing notice to
transfer any operational authority the carrier has to land or take
off at that airport related to the service to the eligible place to the
carrier that will provide the service, if—

(1) the carrier that will provide the service needs the au-
thority; and

(2) the authority to be transferred is being used to provide
air service to another eligible place.

(h) NONCONSIDERATION OF SLOT AVAILABILITY.—In deter-
mining what is basic essential air service and in selecting an air
carrier to provide such service, the Secretary shall not consider as
a factor whether slots at a high density airport are available for
providing such service.

§41735. Enhanced essential air service

(a) PROPOSALS.—(1) A State or local government may submit a
proposal to the Secretary of Transportation for enhanced essential
air service to an eligible place for which basic essential air service
is being provided under section 41733 of this title. The proposal
shall—

(A) specify the level and type of enhanced essential air
service the State or local government considers appropriate;
and

(B) include an agreement related to compensation required
for the proposed service.

(2) The agreement submitted under paragraph (1)(B) of this
subsection shall provide that—

(A) the State or local government or a person pay 50 per-
cent of the compensation required for the proposed service and
the United States Government pay the remaining 50 percent;
or

(B)i) the Government pay 100 percent of the compensa-
tion; and

(i1) if the proposed service is not successful for at least a
2-year period under the criteria prescribed by the Secretary
under paragraph (3) of this subsection, the eligible place is not
eligible for air service or air transportation for which com-
pensation is paid by the Secretary under this subchapter.
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(8) The Secretary shall prescribe by regulation objective cri-
teria for deciding whether enhanced essential air service to an eli-
gible place under this section is successful in terms of—

(A) increasing passenger usage of the airport facilities at
the place; and

(B) reducing the amount of compensation provided by the
Secretary under this subchapter for that service.

(b) DECISIONS.—Not later than 90 days after receiving a pro-
posal under subsection (a) of this section, the Secretary shall—

(1) approve the proposal if the Secretary decides the pro-
posal is reasonable; or

(2) if the Secretary decides the proposal is not reasonable,
disapprove the proposal and notify the State or local govern-
ment of the disapproval and the reasons for the disapproval.
(¢) COMPENSATION PAYMENTS.—(1) The Secretary shall pay

compensation under this section when and in the way the Sec-
retary decides is appropriate. Compensation for enhanced essential
air service under this section may be paid only for the costs in-
curred in providing air service to an eligible place that are in addi-
tion to the costs incurred in providing basic essential air service to
the place under section 41733 of this title. The Secretary shall con-
tinue to pay compensation under this section only as long as—

(A) the air carrier maintains the level of enhanced essen-
tial air service;

(B) the State or local government or person agreeing to
pay compensation under this section continues to pay the com-
pensation; and

(C) the Secretary decides the compensation is necessary to
maintain the service to the place.

(2) The Secretary may require the State or local government or
person agreeing to pay compensation under this section to make
advance payments or provide other security to ensure that timely
payments are made.

(d) REVIEW.—(1) The Secretary shall review periodically the
enhanced essential air service provided to each eligible place under
this section.

(2) For service for which the Government pays 50 percent of
the compensation, based on the review and consultation with the
affected community and the State or local government or person
paying the remaining 50 percent of the compensation, the Sec-
retary shall make appropriate adjustments in the type and level of
service to the place.

(3) For service for which the Government pays 100 percent of
the compensation, based on the review and consultation with the
State or local government submitting the proposal, the Secretary
shall decide whether the service has succeeded for at least a 2-year
period under the criteria prescribed under subsection (a)(3) of this
section. If unsuccessful, the place is not eligible for air service or
air transportation for which compensation is paid by the Secretary
under this subchapter.

(e) ENDING, SUSPENDING, AND REDUCING AIR TRANSPOR-
TATION.—AnN air carrier may end, suspend, or reduce air transpor-
tation to an eligible place below the level of enhanced essential air
service established for that place by the Secretary under this sec-
tion only after giving the Secretary, the affected community, and
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the State or local government or person paying compensation for
that service at least 30 days’ notice before ending, suspending, or
reducing the service. This subsection does not relieve the carrier of
an obligation under section 41734 of this title.

§41736. Air transportation to noneligible places

(a) PrROPOSALS AND DECISIONS.—(1) A State or local govern-
ment may propose to the Secretary of Transportation that the Sec-
retary provide compensation to an air carrier to provide air trans-
portation to a place that is not an eligible place under this sub-
chapter. Not later than 90 days after receiving a proposal under
this section, the Secretary shall—

(A) decide whether to designate the place as eligible to re-
ceive compensation under this section; and

(B)(i) approve the proposal if the State or local government
or a person is willing and able to pay 50 percent of the com-
pensation for providing the transportation, and notify the State
or local government of the approval; or

(i) disapprove the proposal if the Secretary decides the
proposal is not reasonable under paragraph (2) of this sub-
section, and notify the State or local government of the dis-
approval and the reasons for the disapproval.

(2) In deciding whether a proposal is reasonable, the Secretary
shall consider, among other factors—

(A) the traffic-generating potential of the place;

(B) the cost to the United States Government of providing
the proposed transportation; and

(C) the distance of the place from the closest hub airport.

(b) APPROVAL FOR CERTAIN AIR TRANSPORTATION.—Notwith-
standing subsection (a)(1)(B) of this section, the Secretary shall ap-
prove a proposal under this section to compensate an air carrier for
providing air transportation to a place in the 48 contiguous States
or the District of Columbia and designate the place as eligible for
compensation under this section if—

(1) at any time before October 23, 1978, the place was
served by a carrier holding a certificate under section 401 of

the Federal Aviation Act of 1958;

(2) the place is more than 50 miles from the nearest small
hub airport or an eligible place;
(3) the place is more than 150 miles from the nearest hub
airport; and
(4) the State or local government submitting the proposal
or a person is willing and able to pay 25 percent of the cost
of providing the compensated transportation.
Paragraph (4) does not apply to any community approved for serv-
ice under this section during the period beginning October 1, 1991,
and ending December 31, 1997.

(c) LEVEL OF AIR TRANSPORTATION.—(1) If the Secretary des-
ignates a place under subsection (a)(1) of this section as eligible for
compensation under this section, the Secretary shall decide, not
later than 6 months after the date of the designation, on the level
of air transportation to be provided under this section. Before mak-
ing a decision, the Secretary shall consider the views of any inter-
ested community, the appropriate State authority of the State in
which the place is located, and the State or local government or
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person agreeing to pay compensation for the transportation under
subsection (b)(4) of this section.

(2) After making the decision under paragraph (1) of this sub-
section, the Secretary shall provide notice that any air carrier that
is willing to provide the level of air transportation established
under paragraph (1) for a place may submit an application to pro-
vide the transportation. In selecting an applicant, the Secretary
shall consider, among other factors—

(A) the factors listed in section 41733(c)(1) of this title; and

(B) the views of the State or local government or person
agreeing to pay compensation for the transportation.

(d) COMPENSATION PAYMENTS.—(1) The Secretary shall pay
compensation under this section when and in the way the Sec-
retary decides is appropriate. The Secretary shall continue to pay
compensation under this section only as long as—

(A) the air carrier maintains the level of air transportation
established by the Secretary under subsection (c)(1) of this sec-
tion;

(B) the State or local government or person agreeing to
pay compensation for transportation under this section con-
tinues to pay that compensation; and

(C) the Secretary decides the compensation is necessary to
maintain the transportation to the place.

(2) The Secretary may require the State or local government or
person agreeing to pay compensation under this section to make
advance payments or provide other security to ensure that timely
payments are made.

(e) REVIEW.—The Secretary shall review periodically the level
of air transportation provided under this section. Based on the re-
view and consultation with any interested community, the appro-
priate State authority of the State in which the community is lo-
cated, and the State or local government or person paying com-
pensation under this section, the Secretary may make appropriate
adjustments in the level of transportation.

(f) WITHDRAWAL OF ELIGIBILITY DESIGNATIONS.—After pro-
viding notice and an opportunity for interested persons to com-
ment, the Secretary may withdraw the designation of a place under
subsection (a)(1) of this section as eligible to receive compensation
under this section if the place has received air transportation
under this section for at least 2 years and the Secretary decides the
withdrawal would be in the public interest. The Secretary by regu-
lation shall prescribe standards for deciding whether the with-
drawal of a designation under this subsection is in the public inter-
est. The standards shall include the factors listed in subsection
(a)(2) of this section.

(g) ENDING, SUSPENDING, AND REDUCING AIR TRANSPOR-
TATION.—An air carrier providing air transportation for compensa-
tion under this section may end, suspend, or reduce that transpor-
tation below the level of transportation established by the Sec-
retary under this section only after giving the Secretary, the af-
fected community, and the State or local government or person
paying compensation under this section at least 30 days’ notice be-
fore ending, suspending, or reducing the transportation.
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§41737. Compensation guidelines, limitations, and claims

(a) COMPENSATION GUIDELINES.—(1) The Secretary of Trans-
portation shall prescribe guidelines governing the rate of com-
pensation payable under this subchapter. The guidelines shall be
used to determine the reasonable amount of compensation required
to ensure the continuation of air service or air transportation under
this subchapter. The guidelines shall—

(A) provide for a reduction in compensation when an air
carrier does not provide service or transportation agreed to be
provided;

(B) consider amounts needed by an air carrier to promote
public use of the service or transportation for which compensa-
tion is being paid; and

(C) include expense elements based on representative costs
of air carriers providing scheduled air transportation of pas-
sengers, property, and mail on aircraft of the type the Sec-
retary decides is appropriate for providing the service or trans-
portation for which compensation is being provided.

(2) Promotional amounts described in paragraph (1)(B) of this
subsection shall be a special, segregated element of the compensa-
tion provided to a carrier under this subchapter.

(b) REQUIRED FINDING.—The Secretary may pay compensation
to an air carrier for providing air service or air transportation
under this subchapter only if the Secretary finds the carrier is able
to provide the service or transportation in a reliable way.

(¢c) Craims.—Not later than 15 days after receiving a written
claim from an air carrier for compensation under this subchapter,
the Secretary shall—

(1) pay or deny the United States Government’s share of
a claim; and

(2) if denying the claim, notify the carrier of the denial and
the reasons for the denial.

(d) AuTHORITY TO MAKE AGREEMENTS AND INCUR OBLIGA-
TIONS.—(1) The Secretary may make agreements and incur obliga-
tions from the Airport and Airway Trust Fund established under
section 9502 of the Internal Revenue Code of 1986 (26 U.S.C. 9502)
to pay compensation under this subchapter. An agreement by the
Secretary under this subsection is a contractual obligation of the
Government to pay the Government’s share of the compensation.

(2) Not more than $38,600,000 is available to the Secretary out
of the Fund for each of the fiscal years ending September 30, 1993—
1998, to incur obligations under this section. Amounts made avail-
able under this section remain available until expended.

§41738. Fitness of air carriers

Notwithstanding section 40109(a) and (c)—(h) of this title, an
air carrier may provide air service to an eligible place or air trans-
portation to a place designated under section 41736 of this title
only when the Secretary of Transportation decides that—

(1) the carrier is fit, willing, and able to perform the serv-
ice or transportation; and

(2) aircraft used to provide the service or transportation,
and operations related to the service or transportation, conform



199 SUB. VII, PART A—AIR COMMERCE AND SAFETY Sec. 41742

to the safety standards prescribed by the Administrator of the
Federal Aviation Administration.

§41739. Air carrier obligations

If at least 2 air carriers make an agreement to operate under
or use a single carrier designator code to provide air transpor-
tation, the carrier whose code is being used shares responsibility
with the other carriers for the quality of transportation provided
the public under the code by the other carriers.

§41740. Joint proposals

The Secretary of Transportation shall encourage the submis-
sion of joint proposals by 2 or more air carriers for providing air
service or air transportation under this subchapter through ar-
rangements that maximize the service or transportation to and
from major destinations beyond the hub.

§41741. Insurance

The Secretary of Transportation may pay an air carrier com-
pensation under this subchapter only when the carrier files with
the Secretary an insurance policy or self-insurance plan approved
by the Secretary. The policy or plan must be sufficient to pay for
bodily injury to, or death of, an individual, or for loss of or damage
to property of others, resulting from the operation of aircraft, but
not more than the amount of the policy or plan limits.

§41742. Essential air service authorization

(a) IN GENERAL.—

(1)AUTHORIZATION.—Out of the amounts received by the
Federal Aviation Administration credited to the account estab-
lished under section 45303 of this title or otherwise provided
to the Administration, the sum of $50,000,000 is authorized
and shall be made available immediately for obligation and ex-
penditure to carry out the essential air service program under
this subchapter for each fiscal year.

(2) ADDITIONAL FUNDS.—In addition to amounts authorized
under paragraph (1), there is authorized to be appropriated
$15,000,000 for each fiscal year to carry out the essential air
service program under this subchapter.

(b) FUNDING FOR SMALL COMMUNITY AIR SERVICE.—Notwith-
standing any other provision of law, moneys credited to the account
established under section 45303(a) of this title, including the funds
derived from fees imposed under the authority contained in section
45301(a) of this title, shall be used to carry out the essential air
service program under this subchapter. Notwithstanding section
47114(g) of this title, any amounts from those fees that are not ob-
ligated or expended at the end of the fiscal year for the purpose of
funding the essential air service program under this subchapter
shall be made available to the Administration for use in improving
rural air safety under subchapter I of chapter 471 of this title and
shall be used exclusively for projects at rural airports under this
subchapter.

(c) SPECIAL RULE FOR FISCAL YEAR 1997.—Notwithstanding
subsections (a) and (b), in fiscal year 1997, amounts in excess of
$75,000,000 that are collected in fees pursuant to section
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45301(a)(1) of this title shall be available for the essential air serv-
ice program under this subchapter, in addition to amounts specifi-
cally provided for in appropriations Acts.

§41743. Airports not receiving sufficient service

(a) SMALL COMMUNITY AIR SERVICE DEVELOPMENT PILOT PRO-
GRAM.—The Secretary of Transportation shall establish a pilot pro-
gram that meets the requirements of this section for improving air
carrier service to airports not receiving sufficient air carrier serv-
ice.

(b) APPLICATION REQUIRED.—In order to participate in the pro-
gram established under subsection (a), a community or consortium
of communities shall submit an application to the Secretary in such
form, at such time, and containing such information as the Sec-
retary may require, including—

(1) an assessment of the need of the community or consor-
tium for access, or improved access, to the national air trans-
portation system; and

(2) an analysis of the application of the criteria in sub-
section (c) to that community or consortium.

(c) CRITERIA FOR PARTICIPATION.—In selecting communities, or
consortia of communities, for participation in the program estab-
lished under subsection (a), the Secretary shall apply the following
criteria:

(1) S1zE.—For calendar year 1997, the airport serving the
community or consortium was not larger than a small hub air-
port (as that term is defined in section 41731(a)(5)), and—

(A) had insufficient air carrier service; or

(B) had unreasonably high air fares.

(2) CHARACTERISTICS.—The airport presents characteris-
tics, such as geographic diversity or unique circumstances, that
will demonstrate the need for, and feasibility of, the program
established under subsection (a).

(3) STATE LIMIT.—No more than four communities or con-
sortia of communities, or a combination thereof, may be located
in the same State.

(4) OVERALL LIMIT.—No more than 40 communities or con-
sortia of communities, or a combination thereof, may be se-
lected to participate in the program.

(5) PrIORITIES.—The Secretary shall give priority to com-
munities or consortia of communities where—

(A) air fares are higher than the average air fares for
all communities;

(B) the community or consortium will provide a por-
tion of the cost of the activity to be assisted under the pro-
gram from local sources other than airport revenues;

(C) the community or consortium has established, or
will establish, a public-private partnership to facilitate air
carrier service to the public; and

(D) the assistance will provide material benefits to a
broad segment of the travelling public, including business,
educational institutions, and other enterprises, whose ac-
cess to the national air transportation system is limited.

(d) TYPES OF ASSISTANCE.—The Secretary may use amounts
made available under this section—
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(1) to provide assistance to an air carrier to subsidize serv-
ice to and from an underserved airport for a period not to ex-
ceed 3 years;

(2) to provide assistance to an underserved airport to ob-
tain service to and from the underserved airport; and

(3) to provide assistance to an underserved airport to im-
plement such other measures as the Secretary, in consultation
with such airport, considers appropriate to improve air service
both in terms of the cost of such service to consumers and the
availability of such service, including improving air service
through marketing and promotion of air service and enhanced
utilization of airport facilities.

(e) AUTHORITY TO MAKE AGREEMENTS.—

(1) IN GENERAL.—The Secretary may make agreements to
provide assistance under this section.

(2) AUTHORIZATION OF APPROPRIATIONS.—There is author-
ized to be appropriated to the Secretary $20,000,000 for fiscal
year 2001 and $27,500,000 for each of fiscal years 2002 and
2003 to carry out this section. Such sums shall remain avail-
able until expended.

(f) ADDITIONAL ACTION.—Under the pilot program established
under subsection (a), the Secretary shall work with air carriers pro-
viding service to participating communities and major air carriers
(as defined in section 41716(a)(2)) serving large hub airports (as de-
fined in section 41731(a)(3)) to facilitate joint-fare arrangements
consistent with normal industry practice.

(g) DESIGNATION OF RESPONSIBLE OFFICIAL.—The Secretary
shall designate an employee of the Department of Transportation—

(1) to function as a facilitator between small communities
and air carriers;

(2) to carry out this section;

(3) to ensure that the Bureau of Transportation Statistics
collects data on passenger information to assess the service
needs of small communities;

(4) to work with and coordinate efforts with other Federal,
State, and local agencies to increase the viability of service to
small communities and the creation of aviation development
zones; and

(5) to provide policy recommendations to the Secretary and
Congress that will ensure that small communities have access
to quality, affordable air transportation services.

(h) AIR SERVICE DEVELOPMENT ZONE.—The Secretary shall
designate an airport in the program as an Air Service Development
Zone and work with the community or consortium on means to at-
tract business to the area surrounding the airport, to develop land
use options for the area, and provide data, working with the De-
partment of Commerce and other agencies.

§41744. Preservation of basic essential air service at single
carrier dominated hub airports

(a) IN GENERAL.—If the Secretary of Transportation deter-
mines that extraordinary circumstances jeopardize the reliable per-
formance of essential air service under this subchapter from a sub-
sidized essential air service community to and from an essential
airport facility, the Secretary may require an air carrier that has
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more than 60 percent of the total annual enplanements at the es-
sential airport facility to take action to enable another air carrier
to provide reliable essential air service to that community. Actions
required by the Secretary under this subsection may include inter-
line agreements, ground services, subleasing of gates, and the pro-
vision of any other service or facility necessary for the performance
of satisfactory essential air service to that community.

(b) ESSENTIAL AIRPORT FACILITY DEFINED.—In this section, the
term “essential airport facility” means a large hub airport (as de-
fined in section 41731) in the contiguous 48 States at which one air
carrier has more than 60 percent of the total annual enplanements
at that airport.

SUBCHAPTER III—REGIONAL AIR SERVICE INCENTIVE
PROGRAM

§41761. Purpose

The purpose of this subchapter is to improve service by jet air-
craft to underserved markets by providing assistance, in the form
of Federal credit instruments, to commuter air carriers that pur-
chase regional jet aircraft for use in serving those markets.

§41762. Definitions

In this subchapter, the following definitions apply:

(1) AIR CARRIER.—The term “air carrier” means any air
carrier holding a certificate of public convenience and necessity
issued by the Secretary of Transportation under section 41102.

(2) AIRCRAFT PURCHASE.—The term “aircraft purchase”
means the purchase of commercial transport aircraft, including
spare parts normally associated with the aircraft.

(3) CAPITAL RESERVE SUBSIDY AMOUNT.—The term “capital
reserve subsidy amount” means the amount of budget author-
ity sufficient to cover estimated long-term cost to the United
States Government of a Federal credit instrument, calculated
on a net present value basis, excluding administrative costs
and any incidental effects on Government receipts or outlays in
accordance with provisions of the Federal Credit Reform Act of
1990 (2 U.S.C. 661 et seq.).

(4) COMMUTER AIR CARRIER.—The term “commuter air car-
rier” means an air carrier that primarily operates aircraft de-
signed to have a maximum passenger seating capacity of 75 or
less in accordance with published flight schedules.

(5) FEDERAL CREDIT INSTRUMENT.—The term “Federal
credit instrument” means a secured loan, loan guarantee, or
line of credit authorized to be made under this subchapter.

(6) FINANCIAL OBLIGATION.—The term “financial obliga-
tion” means any note, bond, debenture, or other debt obligation
issued by an obligor in connection with the financing of an air-
craft purchase, other than a Federal credit instrument.

(7) LENDER.—The term “lender” means any non-Federal
qualified institutional buyer (as defined by section 230.144A(a)
of title 17, Code of Federal Regulations (or any successor regu-
lation) known as Rule 144A(a) of the Security and Exchange
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Commission and issued under the Security Act of 19331 (15
U.S.C. 77a et seq.)), including—

(A) a qualified retirement plan (as defined in section
4974(c) of the Internal Revenue Code of 1986) that is a
qualified institutional buyer; and

(B) a governmental plan (as defined in section 414(d)
of the Internal Revenue Code of 1986) that is a qualified
institutional buyer.

(8) LINE OF CREDIT.—The term “line of credit” means an
agreement entered into by the Secretary with an obligor under
section 41763(d) to provide a direct loan at a future date upon
the occurrence of certain events.

(9) LoAN GUARANTEE.—The term “loan guarantee” means
any guarantee or other pledge by the Secretary under section
41763(c) to pay all or part of any of the principal of and inter-
est on a loan or other debt obligation issued by an obligor and
funded by a lender.

(10) NEW ENTRANT AIR CARRIER.—The term “new entrant
air carrier” means an air carrier that has been providing air
transportation according to a published schedule for less than
5 years, including any person that has received authority from
the Secretary to provide air transportation but is not providing
air transportation.

(11) NoNHUB AIRPORT.—The term “nonhub airport” means
an airport that each year has less than .05 percent of the total
annual boardings in the United States.

(12) OBLIGOR.—The term “obligor” means a party pri-
marily liable for payment of the principal of or interest on a
Federal credit instrument, which party may be a corporation,
partnership, joint venture, trust, or governmental entity, agen-
¢y, or instrumentality.

(13) REGIONAL JET AIRCRAFT.—The term “regional jet air-
craft” means a civil aircraft—

(A) powered by jet propulsion; and

(B) designed to have a maximum passenger seating ca-
pacity of not less than 30 nor more than 75.

(14) SECURED LOAN.—The term “secured loan” means a di-
rect loan funded by the Secretary in connection with the fi-
nancing of an aircraft purchase under section 41763(b).

(15) SMALL HUB AIRPORT.—The term “small hub airport”
means an airport that each year has at least .05 percent, but
less than .25 percent, of the total annual boardings in the
United States.

(16) UNDERSERVED MARKET.—The term “underserved mar-
ket” means a passenger air transportation market (as defined
by the Secretary) that—

(A) is served (as determined by the Secretary) by a
nonhub airport or a small hub airport;

(B) is not within a 40-mile radius of an airport that
each year has at least .25 percent of the total annual
boardings in the United States; and

(C) the Secretary determines does not have sufficient
air service.

1S0 in law. Should read “Securities Act of 1933”.
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§41763. Federal credit instruments

(a) IN GENERAL.—Subject to this section and section 41766, the
Secretary of Transportation may enter into agreements with one or
more obligors to make available Federal credit instruments, the
proceeds of which shall be used to finance aircraft purchases.

(b) SECURED LOANS.—

(1) TERMS AND LIMITATIONS.—

(A) IN GENERAL.—A secured loan under this section
with respect to an aircraft purchase shall be on such terms
and conditions and contain such covenants, representa-
tives, warranties, and requirements (including require-
ments for audits) as the Secretary determines appropriate.

(B) MAXIMUM AMOUNT.—No secured loan may be made
under this section—

(1) that extends to more than 50 percent of the
purchase price (including the value of any manufac-
turer credits, post-purchase options, or other dis-
counts) of the aircraft, including spare parts, to be
purchased; or

(i) that, when added to the remaining balance on
any other Federal credit instruments made under this
subchapter, provides more than $100,000,000 of out-
standing credit to any single obligor.

(C) FINAL PAYMENT DATE.—The final payment on the
secured loan shall not be due later than 18 years after the
date of execution of the loan agreement.

(D) SUBORDINATION.—The secured loan may be subor-
dinate to claims of other holders of obligations in the event
of bankruptcy, insolvency, or liquidation of the obligor as
determined appropriate by the Secretary.

(E) FEES.—The Secretary, subject to appropriations,
may establish fees at a level sufficient to cover all or a por-
tion of the administrative costs to the United States Gov-
ernment of making a secured loan under this section. The
proceeds of such fees shall be deposited in an account to
be used by the Secretary for the purpose of administering
the program established under this subchapter and shall
be available upon deposit until expended.

(2) REPAYMENT.—

(A) SCHEDULE.—The Secretary shall establish a repay-
ment schedule for each secured loan under this section
based on the projected cash flow from aircraft revenues
and other repayment sources.

(B) COMMENCEMENT.—Scheduled loan repayments of
principal and interest on a secured loan under this section
shall commence no later than 3 years after the date of exe-
cution of the loan agreement.

(3) PREPAYMENT.—

(A) USE OF EXCESS REVENUE.—After satisfying sched-
uled debt service requirements on all financial obligations
and secured loans and all deposit requirements under the
terms of any trust agreement, bond resolution, or similar
agreement securing financial obligations, the secured loan
may be prepaid at anytime without penalty.
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(B) USE OF PROCEEDS OF REFINANCING.—The secured
loan may be prepaid at any time without penalty from pro-
ceeds of refinancing from non-Federal funding sources.

(c) LOAN GUARANTEES.—

(1) IN GENERAL.—A loan guarantee under this section with
respect to a loan made for an aircraft purchase shall be made
in such form and on such terms and conditions and contain
such covenants, representatives, warranties, and requirements
(including requirements for audits) as the Secretary deter-
mines appropriate.

(2) MaxiMuMm AMOUNT.—No loan guarantee shall be made
under this section—

(A) that extends to more than the unpaid interest and
50 percent of the unpaid principal on any loan;

(B) that, for any loan or combination of loans, extends
to more than 50 percent of the purchase price (including
the value of any manufacturer credits, post-purchase op-
tions, or other discounts) of the aircraft, including spare
parts, to be purchased with the loan or loan combination;

(C) on any loan with respect to which terms permit re-
payment more than 15 years after the date of execution of
the loan; or

(D) that, when added to the remaining balance on any
other Federal credit instruments made under this sub-
chapter, provides more than $100,000,000 of outstanding
credit to any single obligor.

(3) FEES.—The Secretary, subject to appropriations, may
establish fees at a level sufficient to cover all or a portion of
the administrative costs to the United States Government of
making a loan guarantee under this section. The proceeds of
such fees shall be deposited in an account to be used by the
Secretary for the purpose of administering the program estab-
lished under this subchapter and shall be available upon de-
posit until expended.

(d) LINES OF CREDIT.—

(1) IN GENERAL.—Subject to the requirements of this sub-
section, the Secretary may enter into agreements to make
available lines of credit to one or more obligors in the form of
direct loans to be made by the Secretary at future dates on the
occurrence of certain events for any aircraft purchase selected
under this section.

(2) TERMS AND LIMITATIONS.—

(A) IN GENERAL.—A line of credit under this sub-
section with respect to an aircraft purchase shall be on
such terms and conditions and contain such covenants,
representatives, warranties, and requirements (including
requirements for audits) as the Secretary determines ap-
propriate.

(B) MAXIMUM AMOUNT.—

(i) ToTAL AMOUNT.—The amount of any line of
credit shall not exceed 50 percent of the purchase
price (including the value of any manufacturer credits,
post-purchase options, or other discounts) of the air-
craft, including spare parts.
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(i) 1-YEAR DRAWS.—The amount drawn in any
year shall not exceed 20 percent of the total amount
of the line of credit.

(C) DrRaAWS.—Any draw on the line of credit shall rep-
resent a direct loan.

(D) PERIOD OF AVAILABILITY.—The line of credit shall
be available not more than 5 years after the aircraft pur-
chase date.

(E) RIGHTS OF THIRD-PARTY CREDITORS.—

(i) AGAINST UNITED STATES GOVERNMENT.—A
third-party creditor of the obligor shall not have any
right against the United States Government with re-
spect to any draw on the line of credit.

(i1) ASSIGNMENT.—An obligor may assign the line
of credit to one or more lenders or to a trustee on the
lender’s behalf.

(F) SUBORDINATION.—A direct loan under this sub-
section may be subordinate to claims of other holders of
obligations in the event of bankruptcy, insolvency, or lig-
uidation of the obligor as determined appropriate by the
Secretary.

(G) FEES.—The Secretary, subject to appropriations,
may establish fees at a level sufficient to cover all of a por-
tion of the administrative costs to the United States Gov-
ernment of providing a line of credit under this subsection.
The proceeds of such fees shall be deposited in an account
to be used by the Secretary for the purpose of admin-
istering the program established under this subchapter
and shall be available upon deposit until expended.

(3) REPAYMENT.—

(A) SCHEDULE.—The Secretary shall establish a repay-
ment schedule for each direct loan under this subsection.

(B) COMMENCEMENT.—Scheduled loan repayments of
principal or interest on a direct loan under this subsection
shall commence no later than 3 years after the date of the
first draw on the line of credit and shall be repaid, with
iinterest, not later than 18 years after the date of the first

raw.

(e) RISK ASSESSMENT.—Before entering into an agreement
under this section to make available a Federal credit instrument,
the Secretary, in consultation with the Director of the Office of
Management and Budget, shall determine an appropriate capital
reserve subsidy amount for the Federal credit instrument based on
such credit evaluations as the Secretary deems necessary.

(f) CONDITIONS.— Subject to subsection (h), the Secretary may
only make a Federal credit instrument available under this section
if the Secretary finds that -

(1) the aircraft to be purchased with the Federal credit in-
strument is a regional jet aircraft needed to improve the serv-
ice and efficiency of operation of a commuter air carrier or new
entrant air carrier;

(2) the commuter air carrier or new entrant air carrier en-
ters into a legally binding agreement that requires the carrier
to élse the aircraft to provide service to underserved markets;
an
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(3) the prospective earning power of the commuter air car-
rier or new entrant air carrier, together with the character and
value of the security pledged, including the collateral value of
the aircraft being acquired and any other assets or pledges
used to secure the Federal credit instrument, furnish—

(A) reasonable assurances of the air carrier’s ability
and intention to repay the Federal credit instrument with-
in the terms established by the Secretary—

(i) to continue its operations as an air carrier; and
(i1) to the extent that the Secretary determines to
be necessary, to continue its operations as an air car-
rier between the same route or routes being operated
by the air carrier at the time of the issuance of the

Federal credit instrument; and

(B) reasonable protection to the United States.

(g) LIMITATION ON COMBINED AMOUNT OF FEDERAL CREDIT IN-
STRUMENTS.—The Secretary shall not allow the combined amount
of Federal credit instruments available for any aircraft purchase
under this section to exceed—

(1) 50 percent of the cost of the aircraft purchase; or

(2) $100,000,000 for any single obligor.

(h) REQUIREMENT.—Subject to subsection (i), no Federal credit
instrument may be made under this section for the purchase of any
regional jet aircraft that does not comply with the stage 3 noise
levels of part 36 of title 14 of the Code of Federal Regulations, as
in effect on January 1, 1999.

(i) OTHER LIMITATIONS.—No Federal credit instrument shall be
made by the Secretary under this section for the purchase of a re-
gional jet aircraft unless the commuter air carrier or new entrant
air carrier enters into a legally binding agreement that requires
the carrier to provide scheduled passenger air transportation to the
underserved market for which the aircraft is purchased for a period
of not less than 36 consecutive months after the date that aircraft
is placed in service.

§41764. Use of Federal facilities and assistance

(a) USE oF FEDERAL FACILITIES.—To permit the Secretary of
Transportation to make use of such expert advice and services as
the Secretary may require in carrying out this subchapter, the Sec-
retary may use available services and facilities of other agencies
and instrumentalities of the United States Government—

(1) with the consent of the appropriate Federal officials;
and
(2) on a reimbursable basis.

(b) AssISTANCE.—The head of each appropriate department or
agency of the United States Government shall exercise the duties
and powers of that head in such manner as to assist in carrying
out the policy specified in section 41761.

(c) OVERSIGHT.—The Secretary shall make available to the
Comptroller General of the United States such information with re-
spect to any Federal credit instrument made under this subchapter
as the Comptroller General may require to carry out the duties of
%h% Comptroller General under chapter 7 of title 31, United States

ode.
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§41765. Administrative expenses

In carrying out this subchapter, the Secretary shall use funds
made available by appropriations to the Department of Transpor-
tation for the purpose of administration, in addition to the proceeds
of any fees collected under this subchapter, to cover administrative
expenses of the Federal credit instrument program under this sub-
chapter.

§41766. Funding

Of the amounts appropriated under section 106(k) for each of
fiscal years 2001 through 2003, such sums as may be necessary
may be used to carry out this subchapter, including administrative
expenses.

§41767. Termination

(a) AUTHORITY TO ISSUE FEDERAL CREDIT INSTRUMENTS.—The
authority of the Secretary of Transportation to issue Federal credit
instruments under section 41763 shall terminate on the date that
is 5 years after the date of the enactment of this subchapter.

(b) CONTINUATION OF AUTHORITY TO ADMINISTER PROGRAM FOR
EXISTING FEDERAL CREDIT INSTRUMENTS.—On and after the termi-
nation date, the Secretary shall continue to administer the pro-
gram established under this subchapter for Federal credit instru-
ments issued under this subchapter before the termination date
until all obligations associated with such instruments have been
satisfied.

CHAPTER 419—TRANSPORTATION OF MAIL

Sec.

41901. General authority.

41902. Schedules for certain transportation of mail.

41903. Duty to provide certain transportation of mail.

41904. Noncitizens transporting mail to or in foreign countries.

41905. Regulating air carrier transportation of foreign mail.

41906. Emergency mail transportation.

41907. Prices for foreign transportation of mail.

41908. Prices for transporting mail of foreign countries.

41909. Duty to oppose unreasonable prices under the Universal Postal Union Con-
vention.

41910. Weighing mail.

41911. Evidence of providing mail service.

41912. Effect on foreign postal arrangements.

§41901. General authority

(a) TiTLE 39.—The United States Postal Service may provide
for the transportation of mail by aircraft in interstate air transpor-
tation under section 5402(e) and (f) of title 39.

(b) AUTHORITY TO PRESCRIBE PRICES.—Except as provided in
section 5402 of title 39, on the initiative of the Secretary of Trans-
portation or on petition by the Postal Service or an air carrier, the
Secretary shall prescribe and publish—

(1) after notice and an opportunity for a hearing on the
record, reasonable prices to be paid by the Postal Service for
the transportation of mail by aircraft in foreign air transpor-
tation or between places in Alaska, the facilities used in and
useful for the transportation of mail, and the services related
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to the transportation of mail for each carrier holding a certifi-

cate that authorizes that transportation;

(2) the methods used, whether by aircraft-mile, pound-
mile, weight, space, or a combination of those or other meth-
ods, to determine the prices for each air carrier or class of air
carriers; and

(3) the effective date of the prices.

(c) OTHER TRANSPORTATION.—In prescribing prices under sub-
section (b) of this section, the Secretary may include transportation
other than by aircraft that is incidental to transportation of mail
by aircraft or necessary because of emergency conditions related to
aircraft operations.

(d) AuTHORITY TO PRESCRIBE DIFFERENT PRICES.—Considering
conditions peculiar to transportation by aircraft and to particular
air carriers or classes of air carriers, the Secretary may prescribe
different prices under this section for different air carriers or class-
es of air carriers and for different classes of service. In prescribing
a price for a carrier under this section, the Secretary shall consider,
among other factors, the following:

(1) the condition that the carrier may hold and operate
under a certificate authorizing the transportation of mail only
by providing necessary and adequate facilities and service for
the transportation of mail.

(2) standards related to the character and quality of serv-
ice to be provided that are prescribed by or under law.

(e) STATEMENTS ON PRICES.—A petition for prescribing a rea-
sonable price under this section must include a statement of the
price the petitioner believes is reasonable.

(f) STATEMENTS ON REQUIRED SERVICES.—The Postal Service
shall introduce as part of the record in every proceeding under this
section a comprehensive statement of the services to be required of
the air carrier and other information the Postal Service has that
the Secretary considers material to the proceeding.

§41902. Schedules for certain transportation of mail

(a) REQUIREMENT.—Except as provided in section 41906 of this
title and section 5402 of title 39, an air carrier may transport mail
by aircraft in foreign air transportation or between places in Alas-
ka only under a schedule designated or required to be established
under subsection (¢) of this section for the transportation of mail.

(b) STATEMENTS ON PLACES AND SCHEDULES.—Every air carrier
shall file with the Secretary of Transportation and the United
States Postal Service a statement showing—

(1) the places between which the carrier is authorized to
provide foreign air transportation;

(2) the places between which the carrier is authorized to
transport mail in Alaska;

(3) every schedule of aircraft regularly operated by the car-
rier between places described in clauses (1) and (2) of this sub-
section and every change in each schedule; and

(4) for each schedule, the places served by the carrier and
the time of arrival at, and departure from, each place.

(c) DESIGNATING AND ADDITIONAL SCHEDULES.—The Postal
Service may—
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(1) designate any schedule of an air carrier filed under
subsection (b)(3) of this section for the transportation of mail
between the places between which the carrier is authorized by
its certificate to transport mail; and

(2) require the carrier to establish additional schedules for
the transportation of mail between those places.

(d) CHANGING SCHEDULES.—A schedule designated or required
to be established for the transportation of mail under subsection (c)
of this section may be changed only after 10 days’ notice of the
change is filed as provided in subsection (b)(3) of this section. The
Postal Service may disapprove a proposed change in a schedule or
amend or modify the schedule or proposed change.

(e) ORDERS.—An order of the Postal Service under this section
may become effective only after 10 days after the order is issued.
A person adversely affected by the order may appeal the order to
the Secretary before the end of the 10-day period under regulations
the Secretary prescribes. If the public convenience and necessity re-
quire, the Secretary may amend, modify, suspend, or cancel the
order. Pending a decision about the order, the Secretary may post-
pone the effective date of the order.

(f) PROCEEDINGS PREFERENCES.—The Secretary shall give pref-
erence to a proceeding under this section over all other proceedings
before the Secretary under this subpart.

§41903. Duty to provide certain transportation of mail

(a) AIR CARRIERS.—Subject to subsection (b) of this section, an
air carrier authorized by its certificate to transport mail by aircraft
in foreign air transportation or between places in Alaska shall—

(1) provide facilities and services necessary and adequate
to provide that transportation; and

(2) transport mail between the places authorized in the
certificate for transportation of mail when required, and under
regulations prescribed, by the United States Postal Service.

(b) MAaxiMuM MAIL LoAD.—The Secretary of Transportation
may prescribe the maximum mail load for a schedule or for an air-
craft or type of aircraft for the transportation of mail by aircraft
in foreign air transportation or between places in Alaska. If the
Postal Service tenders to an air carrier mail exceeding the max-
imum load for transportation by the carrier under a schedule des-
ignated or required to be established for the transportation of mail
under section 41902(c) of this title, the carrier, as nearly in accord-
ance with the schedule as the Secretary decides is possible, shall—

(1) provide facilities sufficient to transport the mail to the
extent the Secretary decides the carrier reasonably is able to
do so; and

(2) transport that mail.

§41904. Noncitizens transporting mail to or in foreign coun-
tries

United States Postal Service decides that it may be necessary
to have a person not a citizen of the United States transport mail
by aircraft to or in a foreign country, the Postal Service may make
an arrangement with the person, without advertising, to provide
the transportation.
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§41905. Regulating air carrier transportation of foreign
mail
An air carrier holding a certificate that authorizes foreign air
transportation and transporting mail of a foreign country shall
transport that mail under the control of, and subject to regulation
by, the United States Government.

§41906. Emergency mail transportation

(a) CONTRACT AUTHORITY.—In an emergency caused by a flood,
fire, or other disaster, the United States Postal Service may make
a contract without advertising to transport mail by aircraft to or
from a locality affected by the emergency when the available facili-
ties of persons authorized to transport mail to or from the locality
are inadequate to meet the requirements of the Postal Service dur-
ing the emergency. The contract may be only for periods necessary
to maintain mail service because of the inadequacy of the facilities.
Payment for transportation provided under the contract shall be
made at prices provided in the contract.

(b) TRANSPORTATION NOT AIR TRANSPORTATION.—Transpor-
tation provided under a contract made under subsection (a) of this
section is not air transportation within the meaning of this part.

§41907. Prices for foreign transportation of mail

(a) LIMITATIONS.—When air transportation is provided between
the United States and a foreign country both by aircraft owned or
operated by an air carrier holding a certificate under chapter 411
of this title and by aircraft owned or operated by a foreign air car-
rier, the United States Postal Service may not pay to or for the ac-
count of the foreign air carrier a price for transporting mail by air-
craft between the United States and the foreign country that the
Postal Service believes will result (over a reasonable period deter-
mined by the Postal Service considering exchange fluctuations and
other factors) in the foreign air carrier receiving a price for trans-
porting the mail that is higher than the price—

(1) the government of a foreign country or foreign postal
administration pays to air carriers for transporting mail of the
foreign country by aircraft between the foreign country and the
United States; or

(2) determined by the Postal Service to be comparable to
the price the government of a foreign country or foreign postal
administration pays to air carriers for transporting mail of the
foreign country by aircraft between the foreign country and an
intermediate country on the route of the air carrier between
the foreign country and the United States.

(b) CHANGES.—The Secretary of Transportation shall act expe-
ditiously on proposed changes in prices for transporting mail by
aircraft in foreign air transportation. When prescribing those
prices, the Secretary shall consider—

(1) the prices paid for transportation of mail under the
Universal Postal Union Convention as ratified by the United
States Government;

(2) the price-making elements used by the Universal Post-
al Union in prescribing its airmail prices; and
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(3) the competitive disadvantage to United States flag air
carriers resulting from foreign air carriers receiving Universal
Postal Union prices for transporting United States mail and
national origin mail of their own countries.

§41908. Prices for transporting mail of foreign countries

(a) PRICE DETERMINATIONS.—The United States Postal Service
shall determine the prices that an air carrier holding a certificate
that authorizes foreign air transportation must charge a govern-
ment of a foreign country or foreign postal administration for
transporting mail of the foreign country. The Postal Service shall
put those prices into effect under the postal convention regulating
postal relations between the United States and the foreign country
or as provided under this section.

(b) CHANGES.—The Postal Service may authorize an air carrier
holding a certificate that authorizes foreign air transportation,
under limitations the Postal Service prescribes, to change the
prices the carrier charges a government of a foreign country or for-
eign postal administration for transporting mail of the foreign
country in the foreign country or between the foreign country and
another foreign country.

(¢c) COLLECTING COMPENSATION.—(1) When an air carrier hold-
ing a certificate that authorizes foreign air transportation trans-
ports mail of a foreign country—

(A) under an arrangement with a government of a foreign
country or foreign postal administration made or approved
under this section, the carrier must collect its compensation for
the transportation from the foreign country under the arrange-
ment; and

(B) without having an arrangement with a government of
a foreign country or foreign postal administration consistent
with this section, the compensation collected by the United
States Government for the transportation shall be for the ac-
count of the air carrier.

(2) An air carrier holding a certificate that authorizes foreign
air transportation is not entitled to receive compensation from both
a government of a foreign country or foreign postal administration
and the United States Government for transporting the same mail
of the foreign country.

§41909. Duty to oppose unreasonable prices under the Uni-
versal Postal Union Convention

N 1il‘he Secretary of State and the United States Postal Service
shall—

(1) take appropriate action to ensure that the prices paid
for transporting mail under the Universal Postal Union Con-
vention are not higher than reasonable prices for transporting
mail; and

(2) oppose any existing or proposed Universal Postal Union
price that is higher than a reasonable price for transporting
mail.

§41910. Weighing mail

The United States Postal Service may weigh mail transported
by aircraft and make statistical and administrative computations
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necessary in the interest of mail service. When the Secretary of
Transportation decides that additional or more frequent weighings
of mail are advisable or necessary to carry out this part, the Postal
Service shall provide the weighings, but it is not required to pro-
vide them for continuous periods of more than 30 days.

§41911. Evidence of providing mail service

When and in the form required by the United States Postal
Service, an air carrier transporting or handling—

(1) United States mail shall submit evidence, signed by an
authorized official, that the transportation or handling has
been provided; and

(2) mail of a foreign country shall submit evidence, signed
by an authorized official, of the amount of mail transported or
handled and the compensation payable and received for that
transportation or handling.

§41912. Effect on foreign postal arrangements

This part does not—

(1) affect an arrangement made by the United States Gov-
ernment with the postal administration of a foreign country re-
lated to the transportation of mail by aircraft; or

(2) impair the authority of the United States Postal Serv-
ice to make such an arrangement.

CHAPTER 421—LABOR-MANAGEMENT PROVISIONS
SUBCHAPTER I—EMPLOYEE PROTECTION PROGRAM !

Sec.

42101. Definitions.

42102. Payments to eligible protected employees.
42103. Duty to hire protected employees.

42104. Congressional review of regulations.
42105. Airline Employees Protective Account.
42106. Ending effective date.

SUBCHAPTER II—MUTUAL AID AGREEMENTS AND LABOR REQUIREMENTS
OF AIR CARRIERS

42111. Mutual aid agreements.
42112. Labor requirements of air carriers.

SUBCHAPTER III—WHISTLEBLOWER PROTECTION PROGRAM
42121. Protection of employees providing air safety information.

[SUBCHAPTER I—EMPLOYEE PROTECTION PROGRAM—
REPEALED BY PL 105-220 (112 STAT. 1059)]

SUBCHAPTER II—MUTUAL AID AGREEMENTS AND LABOR
REQUIREMENTS OF AIR CARRIERS

§42111. Mutual aid agreements

An air carrier that will receive payments from another air car-
rier under an agreement between the air carriers for the time the
one air carrier is not providing foreign air transportation, or is pro-
viding reduced levels of foreign air transportation, because of a

1Section 199(a)(5) of Public Law 105-220 (112 Stat. 1059) repealed subchapter I of chapter
421, but did not make any conforming amendments to the chapter analysis and the table of sec-
tions.
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labor strike must file a true copy of the agreement with the Sec-
retary of Transportation and have it approved by the Secretary
under section 41309 of this title. Notwithstanding section 41309,
the Secretary shall approve the agreement only if it provides that—
(1) the air carrier will receive payments of not more than
60 percent of direct operating expenses, including interest ex-
penses, but not depreciation or amortization expenses;
(2) benefits may be paid for not more than 8 weeks, and
may not be for losses incurred during the first 30 days of a
strike; and
(3) on request of the striking employees, the dispute will
be submitted to binding arbitration under the Railway Labor
Act (45 U.S.C. 151 et seq.).

§42112. Labor requirements of air carriers

(a) DEFINITIONS.—In this section—

(1) “copilot” means an employee whose duties include as-
sisting or relieving the pilot in manipulating an aircraft and
who is qualified to serve as, and has in effect an airman certifi-
cate authorizing the employee to serve as, a copilot.

(2) “pilot” means an employee who is—

(A) responsible for manipulating or who manipulates
the flight controls of an aircraft when under way, includ-
ing the landing and takeoff of an aircraft; and

(B) qualified to serve as, and has in effect an airman
certificate authorizing the employee to serve as, a pilot.

(b) DUTIES OF AIR CARRIERS.—An air carrier shall—

(1) maintain rates of compensation, maximum hours, and
other working conditions and relations for its pilots and copi-
lots who are providing interstate air transportation in the 48
contiguous States and the District of Columbia to conform with
decision number 83, May 10, 1934, National Labor Board, not-
withstanding any limitation in that decision on the period of
its effectiveness;

(2) maintain rates of compensation for its pilots and copi-
lots who are providing foreign air transportation or air trans-
portation only in one territory or possession of the United
States; and

(3) comply with title II of the Railway Labor Act (45 U.S.C.
181 et seq.) as long as it holds its certificate.

(¢) MINIMUM ANNUAL RATE OF COMPENSATION.—A minimum
annual rate under subsection (b)(2) of this section may not be less
than the annual rate required to be paid for comparable service to
a pilot or copilot under subsection (b)(1) of this section.

(d) COLLECTIVE BARGAINING.—This section does not prevent pi-
lots or copilots of an air carrier from obtaining by collective bar-
gaining higher rates of compensation or more favorable working
conditions or relations.
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SUBCHAPTER III—WHISTLEBLOWER PROTECTION
PROGRAM

§42121. Protection of employees providing air safety infor-
mation

(a) DISCRIMINATION AGAINST AIRLINE EMPLOYEES.—No air car-
rier or contractor or subcontractor of an air carrier may discharge
an employee or otherwise discriminate against an employee with
respect to compensation, terms, conditions, or privileges of employ-
ment because the employee (or any person acting pursuant to a re-
quest of the employee)—

(1) provided, caused to be provided, or is about to provide
(with any knowledge of the employer) or cause to be provided
to the employer or Federal Government information relating to
any violation or alleged violation of any order, regulation, or
standard of the Federal Aviation Administration or any other
provision of Federal law relating to air carrier safety under
this subtitle or any other law of the United States;

(2) has filed, caused to be filed, or is about to file (with any
knowledge of the employer) or cause to be filed a proceeding
relating to any violation or alleged violation of any order, regu-
lation, or standard of the Federal Aviation Administration or
any other provision of Federal law relating to air carrier safety
under this subtitle or any other law of the United States;

(3) testified or is about to testify in such a proceeding; or

(4) assisted or participated or is about to assist or partici-
pate in such a proceeding.

(b) DEPARTMENT OF LABOR COMPLAINT PROCEDURE.—

(1) FILING AND NOTIFICATION.—A person who believes that
he or she has been discharged or otherwise discriminated
against by any person in violation of subsection (a) may, not
later than 90 days after the date on which such violation oc-
curs, file (or have any person file on his or her behalf) a com-
plaint with the Secretary of Labor alleging such discharge or
discrimination. Upon receipt of such a complaint, the Secretary
of Labor shall notify, in writing, the person named in the com-
plaint and the Administrator of the Federal Aviation Adminis-
tration of the filing of the complaint, of the allegations con-
tained in the complaint, of the substance of evidence sup-
porting the complaint, and of the opportunities that will be af-
forded to such person under paragraph (2).

(2) INVESTIGATION; PRELIMINARY ORDER.—

(A) IN GENERAL.—Not later than 60 days after the

date of receipt of a complaint filed under paragraph (1)

and after affording the person named in the complaint an

opportunity to submit to the Secretary of Labor a written
response to the complaint and an opportunity to meet with

a representative of the Secretary to present statements

from witnesses, the Secretary of Labor shall conduct an in-

vestigation and determine whether there is reasonable
cause to believe that the complaint has merit and notify,
in writing, the complainant and the person alleged to have
committed a violation of subsection (a) of the Secretary’s
findings. If the Secretary of Labor concludes that there is
a reasonable cause to believe that a violation of subsection
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(a) has occurred, the Secretary shall accompany the Sec-
retary’s findings with a preliminary order providing the re-
lief prescribed by paragraph (3)(B). Not later than 30 days
after the date of notification of findings under this para-
graph, either the person alleged to have committed the vio-
lation or the complainant may file objections to the find-
ings or preliminary order, or both, and request a hearing
on the record. The filing of such objections shall not oper-
ate to stay any reinstatement remedy contained in the pre-
liminary order. Such hearings shall be conducted expedi-
tiously. If a hearing is not requested in such 30-day period,
the preliminary order shall be deemed a final order that
is not subject to judicial review.

(B) REQUIREMENTS.—

(i) REQUIRED SHOWING BY COMPLAINANT.—The
Secretary of Labor shall dismiss a complaint filed
under this subsection and shall not conduct an inves-
tigation otherwise required under subparagraph (A)
unless the complainant makes a prima facie showing
that any behavior described in paragraphs (1) through
(4) of subsection (a) was a contributing factor in the
unfavorable personnel action alleged in the complaint.

(i) SHOWING BY EMPLOYER.—Notwithstanding a
finding by the Secretary that the complainant has
made the showing required under clause (i), no inves-
tigation otherwise required under subparagraph (A)
shall be conducted if the employer demonstrates, by
clear and convincing evidence, that the employer
would have taken the same unfavorable personnel ac-
tion in the absence of that behavior.

(iii)) CRITERIA FOR DETERMINATION BY SEC-
RETARY.—The Secretary may determine that a viola-
tion of subsection (a) has occurred only if the com-
plainant demonstrates that any behavior described in
paragraphs (1) through (4) of subsection (a) was a con-
tributing factor in the unfavorable personnel action al-
leged in the complaint.

(iv) PROHIBITION.—Relief may not be ordered
under subparagraph (A) if the employer demonstrates
by clear and convincing evidence that the employer
would have taken the same unfavorable personnel ac-
tion in the absence of that behavior.

(3) FINAL ORDER.—

(A) DEADLINE FOR ISSUANCE; SETTLEMENT AGREE-
MENTS.—Not later than 120 days after the date of conclu-
sion of a hearing under paragraph (2), the Secretary of
Labor shall issue a final order providing the relief pre-
scribed by this paragraph or denying the complaint. At any
time before issuance of a final order, a proceeding under
this subsection may be terminated on the basis of a settle-
ment agreement entered into by the Secretary of Labor,
the complainant, and the person alleged to have committed
the violation.

(B) REMEDY.—If, in response to a complaint filed
under paragraph (1), the Secretary of Labor determines
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that a violation of subsection (a) has occurred, the Sec-
retary of Labor shall order the person who committed such
violation to—
(1) take affirmative action to abate the violation;
(i1) reinstate the complainant to his or her former
position together with the compensation (including
back pay) and restore the terms, conditions, and privi-
leges associated with his or her employment; and
(iii) provide compensatory damages to the com-
plainant.
If such an order is issued under this paragraph, the Sec-
retary of Labor, at the request of the complainant, shall
assess against the person against whom the order is issued
a sum equal to the aggregate amount of all costs and ex-
penses (including attorneys’ and expert witness fees) rea-
sonably incurred, as determined by the Secretary of Labor,
by the complainant for, or in connection with, the bring-
ing 1 the complaint upon which the order was issued.

(C) FrivoLous COMPLAINTS.—If the Secretary of Labor
finds that a complaint under paragraph (1) is frivolous or
has been brought in bad faith, the Secretary of Labor may
award to the prevailing employer a reasonable attorney’s
fee not exceeding $1,000.

(4) REVIEW.—

(A) APPEAL TO COURT OF APPEALS.—Any person ad-
versely affected or aggrieved by an order issued under
paragraph (3) may obtain review of the order in the United
States Court of Appeals for the circuit in which the viola-
tion, with respect to which the order was issued, allegedly
occurred or the circuit in which the complainant resided on
the date of such violation. The petition for review must be
filed not later than 60 days after the date of the issuance
of the final order of the Secretary of Labor. Review shall
conform to chapter 7 of title 5, United States Code. The
commencement of proceedings under this subparagraph
shall not, unless ordered by the court, operate as a stay of
the order.

(B) LIMITATION ON COLLATERAL ATTACK.—An order of
the Secretary of Labor with respect to which review could
have been obtained under subparagraph (A) shall not be
subject to judicial review in any criminal or other civil pro-
ceeding.

(5) ENFORCEMENT OF ORDER BY SECRETARY OF LABOR.—

Whenever any person has failed to comply with an order issued
under paragraph (3), the Secretary of Labor may file a civil ac-
tion in the United States district court for the district in which
the violation was found to occur to enforce such order. In ac-
tions brought under this paragraph, the district courts shall
have jurisdiction to grant all appropriate relief including, but
not limited to, injunctive relief and compensatory damages.

(6) ENFORCEMENT OF ORDER BY PARTIES.—
(A) COMMENCEMENT OF ACTION.—A person on whose
behalf an order was issued under paragraph (3) may com-

1S0 in law. The word “the” should probably be deleted before “bringing”.
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mence a civil action against the person to whom such
order was issued to require compliance with such order.
The appropriate United States district court shall have ju-
risdiction, without regard to the amount in controversy or
the citizenship of the parties, to enforce such order.

(B) ATTORNEY FEES.—The court, in issuing any final
order under this paragraph, may award costs of litigation
(including reasonable attorney and expert witness fees) to
any party whenever the court determines such award is
appropriate.

(c) MANDAMUS.—Any nondiscretionary duty imposed by this
section shall be enforceable in a mandamus proceeding brought
under section 1361 of title 28, United States Code.

(d) NONAPPLICABILITY TO DELIBERATE  VIOLATIONS.—
Subsection (a) shall not apply with respect to an employee of an air
carrier, contractor, or subcontractor who, acting without direction
from such air carrier, contractor, or subcontractor (or such person’s
agent), deliberately causes a violation of any requirement relating
to air carrier safety under this subtitle or any other law of the
United States.

(e) CONTRACTOR DEFINED.—In this section, the term “con-
tractor” means a company that performs safety-sensitive functions
by contract for an air carrier.

SUBPART III—SAFETY

CHAPTER 441—REGISTRATION AND RECORDATION OF
AIRCRAFT

Sec.

44101. Operation of aircraft.

44102. Registration requirements.

44103. Registration of aircraft.

44104. Registration of aircraft components and dealers’ certificates of registration.

44105. Suspension and revocation of aircraft certificates.

44106. Revocation of aircraft certificates for controlled substance violations.

44107. Recordation of conveyances, leases, and security instruments.

44108. Validity of conveyances, leases, and security instruments.

44109. Reporting transfer of ownership.

44110. Information about aircraft ownership and rights.

44111. Modifications in registration and recordation system for aircraft not pro-
viding air transportation.

44112. Limitation of liability.

§44101. Operation of aircraft

(a) REGISTRATION REQUIREMENT.—Except as provided in sub-
section (b) of this section, a person may operate an aircraft only
when the aircraft is registered under section 44103 of this title.

(b) EXCEPTIONS.—A person may operate an aircraft in the
United States that is not registered—

(1) when authorized under section 40103(d) or 41703 of
this title;

(2) when it is an aircraft of the national defense forces of
the United States and is identified in a way satisfactory to the
Administrator of the Federal Aviation Administration; and

(3) for a reasonable period of time after a transfer of own-
ership, under regulations prescribed by the Administrator.
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§44102. Registration requirements

(a) ELIGIBILITY.—An aircraft may be registered under section
44103 of this title only when the aircraft is—
(1) not registered under the laws of a foreign country and
is owned by—
(A) a citizen of the United States;
(B) an individual citizen of a foreign country lawfully
admitted for permanent residence in the United States; or
(C) a corporation not a citizen of the United States
when the corporation is organized and doing business
under the laws of the United States or a State, and the
aircraft is based and primarily used in the United States;
or
(2) an aircraft of—
(A) the United States Government; or
(B) a State, the District of Columbia, a territory or
possession of the United States, or a political subdivision
of a State, territory, or possession.
(b) Dury To DEFINE CERTAIN TERM.—In carrying out sub-
section (a)(1)(C) of this section, the Secretary of Transportation
shall define “based and primarily used in the United States”.

§44103. Registration of aircraft

(a) GENERAL.—(1) On application of the owner of an aircraft
that meets the requirements of section 44102 of this title, the Ad-
ministrator of the Federal Aviation Administration shall—

(A) register the aircraft; and
(B) issue a certificate of registration to its owner.

(2) The Administrator may prescribe the extent to which an
aircraft owned by the holder of a dealer’s certificate of registration
issued under section 44104(2) of this title also is registered under
this section.

(b) CONTROLLED SUBSTANCE VIOLATIONS.—(1) The Adminis-
trator may not issue an owner’s certificate of registration under
subsection (a)(1) of this section to a person whose certificate is re-
voked under section 44106 of this title during the 5-year period be-
ginning on the date of the revocation, except—

(A) as provided in section 44106(e)(2) of this title; or

(B) that the Administrator may issue the certificate to the
person after the one-year period beginning on the date of the
revocation if the Administrator decides that the aircraft other-
wise meets the requirements of section 44102 of this title and
that denial of a certificate for the 5-year period—

(i) would be excessive considering the nature of the of-
fense or the act committed and the burden the denial
places on the person; or

(i1) would not be in the public interest.

(2) A decision of the Administrator under paragraph (1)(B)@i) or
(i1) of this subsection is within the discretion of the Administrator.
That decision or failure to make a decision is not subject to admin-
istrative or judicial review.

(c) CERTIFICATES AS EVIDENCE.—A certificate of registration
issued under this section is—
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(1) conclusive evidence of the nationality of an aircraft for
international purposes, but not conclusive evidence in a pro-
ceeding under the laws of the United States; and

(2) not evidence of ownership of an aircraft in a proceeding
in which ownership is or may be in issue.

(d) CERTIFICATES AVAILABLE FOR INSPECTION.—An operator of
an aircraft shall make available for inspection a certificate of reg-
istration for the aircraft when requested by a United States Gov-
ernment, State, or local law enforcement officer.

§44104. Registration of aircraft components and dealers’
certificates of registration

The Administrator of the Federal Aviation Administration may
prescribe regulations—

(1) in the interest of safety for registering and identifying
an aircraft engine, propeller, or appliance; and

(2) in the public interest for issuing, suspending, and re-
voking a dealer’s certificate of registration under this chapter
and for its use by a person manufacturing, distributing, or sell-
ing aircraft.

§44105. Suspension and revocation of aircraft certificates

The Administrator of the Federal Aviation Administration may
suspend or revoke a certificate of registration issued under section
44103 of this title when the aircraft no longer meets the require-
ments of section 44102 of this title.

§44106. Revocation of aircraft certificates for controlled
substance violations

(a) DEFINITION.—In this section, “controlled substance” has the
same meaning given that term in section 102 of the Comprehensive
Drug Abuse Prevention and Control Act of 1970 (21 U.S.C. 802).

(b) REVOCATIONS.—(1) The Administrator of the Federal Avia-
tion Administration shall issue an order revoking the certificate of
registration for an aircraft issued to an owner under section 44103
of this title and any other certificate of registration that the owner
of the aircraft holds under section 44103, if the Administrator finds
that—

(A) the aircraft was used to carry out, or facilitate, an ac-
tivity that is punishable by death or imprisonment for more
than one year under a law of the United States or a State re-
lated to a controlled substance (except a law related to simple
possession of a controlled substance); and

(B) the owner of the aircraft permitted the use of the air-
craft knowing that the aircraft was to be used for the activity
described in clause (A) of this paragraph.

(2) An aircraft owner that is not an individual is deemed to
have permitted the use of the aircraft knowing that the aircraft
was to be used for the activity described in paragraph (1)(A) of this
subsection only if a majority of the individuals who control the
owner of the aircraft or who are involved in forming the major pol-
icy of the owner permitted the use of the aircraft knowing that the
aircgaft was to be used for the activity described in paragraph
(D(A).
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(c) ADVICE TO HOLDERS AND OPPORTUNITY TO ANSWER.—Before
the Administrator revokes a certificate under subsection (b) of this
section, the Administrator shall—

(1) advise the holder of the certificate of the charges or
reasons on which the Administrator bases the proposed action;
and

(2) provide the holder of the certificate an opportunity to
answer the charges and state why the certificate should not be
revoked.

(d) APPEALS.—(1) A person whose certificate is revoked by the
Administrator under subsection (b) of this section may appeal the
revocation order to the National Transportation Safety Board. The
Board shall affirm or reverse the order after providing notice and
a hearing on the record. In conducting the hearing, the Board is
not bound by the findings of fact of the Administrator.

(2) When a person files an appeal with the Board under this
subsection, the order of the Administrator revoking the certificate
is stayed. However, if the Administrator advises the Board that
safety in air transportation or air commerce requires the imme-
diate effectiveness of the order—

(A) the order remains effective; and

(B) the Board shall dispose of the appeal not later than 60
days after notification by the Administrator under this para-
graph.

(3) A person substantially affected by an order of the Board
under this subsection may seek judicial review of the order under
section 46110 of this title. The Administrator shall be made a party
to that judicial proceeding.

(e) AcQuiTTAL.—(1) The Administrator may not revoke, and
the Board may not affirm a revocation of, a certificate of registra-
tion under this section on the basis of an activity described in sub-
section (b)(1)(A) of this section if the holder of the certificate is ac-
quitted of all charges related to a controlled substance in an indict-
ment or information arising from the activity.

(2) If the Administrator has revoked a certificate of registration
of a person under this section because of an activity described in
subsection (b)(1)(A) of this section, the Administrator shall reissue
a certificate to the person if the person—

(A) subsequently is acquitted of all charges related to a
controlled substance in an indictment or information arising
from the activity; and

(B) otherwise meets the requirements of section 44102 of
this title.

§44107. Recordation of conveyances, leases, and security in-
struments

(a) ESTABLISHMENT OF SYSTEM.—The Administrator of the Fed-
eral Aviation Administration shall establish a system for
recording—

(1) conveyances that affect an interest in civil aircraft of
the United States;

(2) leases and instruments executed for security purposes,
including conditional sales contracts, assignments, and amend-
ments, that affect an interest in—
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(A) a specifically identified aircraft engine having at
least 750 rated takeoff horsepower or its equivalent;

(B) a specifically identified aircraft propeller capable of
absorbing at least 750 rated takeoff shaft horsepower;

(C) an aircraft engine, propeller, or appliance main-
tained for installation or use in an aircraft, aircraft engine,
or propeller, by or for an air carrier holding a certificate
issued under section 44705 of this title; and

(D) spare parts maintained by or for an air carrier
holding a certificate issued under section 44705 of this
title; and
(3) releases, cancellations, discharges, and satisfactions re-

lated to a conveyance, lease, or instrument recorded under

clause (1) or (2) of this subsection.

(b) GENERAL DESCRIPTION REQUIRED.—A lease or instrument
recorded under subsection (a)(2)(C) or (D) of this section only has
to describe generally the engine, propeller, appliance, or spare part
by type and designate its location.

(c) ACKNOWLEDGMENT.—Except as the Administrator otherwise
may provide, a conveyance, lease, or instrument may be recorded
under subsection (a) of this section only after it has been acknowl-
edged before—

(1) a notary public; or

(2) another officer authorized under the laws of the United
States, a State, the District of Columbia, or a territory or pos-
session of the United States to acknowledge deeds.

(d) RECORDS AND INDEXES.—The Administrator shall—

(1) keep a record of the time and date that each convey-
ance, lease, and instrument is filed and recorded with the Ad-
ministrator; and

(2) record each conveyance, lease, and instrument filed
with the Administrator, in the order of their receipt, and index
them by—

(A) the identifying description of the aircraft, aircraft
engine, or propeller, or location specified in a lease or in-
strument recorded under subsection (a)(2)(C) or (D) of this
section; and

(B) the names of the parties to each conveyance, lease,
and instrument.

§44108. Validity of conveyances, leases, and security instru-
ments

(a) VALIDITY BEFORE FILING.—Until a conveyance, lease, or in-
strument executed for security purposes that may be recorded
under section 44107(a)(1) or (2) of this title is filed for recording,
the conveyance, lease, or instrument is valid only against—

(1) the person making the conveyance, lease, or instru-
ment;

(2) that person’s heirs and devisees; and

(3) a person having actual notice of the conveyance, lease,
or instrument.

(b) PERIOD OF VALIDITY.—When a conveyance, lease, or instru-
ment is recorded under section 44107 of this title, the conveyance,
lease, or instrument is valid from the date of filing against all per-
sons, without other recordation, except that—
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(1) a lease or instrument recorded under section
44107(a)(2)(A) or (B) of this title is valid for a specifically iden-
tified engine or propeller without regard to a lease or instru-
ment previously or subsequently recorded under section
44107(a)(2)(C) or (D); and

(2) a lease or instrument recorded under section
44107(a)(2)(C) or (D) of this title is valid only for items at the
location designated in the lease or instrument.

(c) APPLICABLE LAWS.—(1) The validity of a conveyance, lease,
or instrument that may be recorded under section 44107 of this
title is subject to the laws of the State, the District of Columbia,
or the territory or possession of the United States at which the con-
veyance, lease, or instrument is delivered, regardless of the place
at which the subject of the conveyance, lease, or instrument is lo-
cated or delivered. If the conveyance, lease, or instrument specifies
the place at which delivery is intended, it is presumed that the con-
veyance, lease, or instrument was delivered at the specified place.

(2) This subsection does not take precedence over the Conven-
tion ())n the International Recognition of Rights in Aircraft (4 U.S.T.
1830).

(d) NOoNAPPLICATION.—This section does not apply to—

(1) a conveyance described in section 44107(a)(1) of this
title that was made before August 22, 1938; or

(2) a lease or instrument described in section 44107(a)(2)
of this title that was made before June 20, 1948.

§44109. Reporting transfer of ownership

(a) FILING NOTICES.—A person having an ownership interest in
an aircraft for which a certificate of registration was issued under
section 44103 of this title shall file a notice with the Secretary of
the Treasury that the Secretary requires by regulation, not later
than 15 days after a sale, conditional sale, transfer, or conveyance
of the interest.

(b) EXEMPTIONS.—The Secretary—

(1) shall prescribe regulations that establish guidelines for
eX((eimpting a person or class from subsection (a) of this section;
an

(2) may exempt a person or class under the regulations.

§44110. Information about aircraft ownership and rights

The Administrator of the Federal Aviation Administration may
provide by regulation for—

(1) endorsing information on each certificate of registration
issued under section 44103 of this title and each certificate
issued under section 44704 of this title about ownership of the
aircraft for which each certificate is issued; and

(2) recording transactions affecting an interest in, and for
other records, proceedings, and details necessary to decide the
rights of a party related to, a civil aircraft of the United States,
aircraft engine, propeller, appliance, or spare part.

§44111. Modifications in registration and recordation sys-
tem for aircraft not providing air transportation

(a) APPLICATION.—This section applies only to aircraft not used
to provide air transportation.
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(b) AUTHORITY TO MAKE MODIFICATIONS.—The Administrator
of the Federal Aviation Administration shall make modifications in
the system for registering and recording aircraft necessary to make
the system more effective in serving the needs of—

(1) buyers and sellers of aircraft;

(2) officials responsible for enforcing laws related to the
regulation of controlled substances (as defined in section 102 of
the Comprehensive Drug Abuse Prevention and Control Act of
1970 (21 U.S.C. 802)); and

(3) other users of the system.

(c) NATURE OF MODIFICATIONS.—Modifications made under
subsection (b) of this section—

(1) may include a system of titling aircraft or registering
all aircraft, even aircraft not operated;

(2) shall ensure positive, verifiable, and timely identifica-
tion of the true owner; and

(3) shall address at least each of the following deficiencies
in and abuses of the existing system:

(A) the registration of aircraft to fictitious persons.

(B) the use of false or nonexistent addresses by per-
sons registering aircraft.

(C) the use by a person registering an aircraft of a
post office box or “mail drop” as a return address to evade
identification of the person’s address.

(D) the registration of aircraft to entities established
to facilitate unlawful activities.

(E) the submission of names of individuals on applica-
tions for registration of aircraft that are not identifiable.

(F) the ability to make frequent legal changes in the
registration markings assigned to aircraft.

(G) the use of false registration markings on aircraft.

(H) the illegal use of “reserved” registration markings
on aircraft.

(I) the large number of aircraft classified as being in
“self-reported status”.

(J) the lack of a system to ensure timely and adequate
notice of the transfer of ownership of aircraft.

(K) the practice of allowing temporary operation and
navigation of aircraft without the issuance of a certificate
of registration.

(d) REGULATIONS.—(1) The Administrator of the Federal Avia-
tion Administration shall prescribe regulations to carry out this
section and provide a written explanation of how the regulations
address each of the deficiencies and abuses described in subsection
(c) of this section. In prescribing the regulations, the Administrator
of the Federal Aviation Administration shall consult with the Ad-
ministrator of Drug Enforcement, the Commissioner of Customs,
other law enforcement officials of the United States Government,
representatives of State and local law enforcement officials, rep-
resentatives of the general aviation aircraft industry, representa-
tives of users of general aviation aircraft, and other interested per-
sons.

N (2) Regulations prescribed under this subsection shall require
that—
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(A) each individual listed in an application for registration
of an aircraft provide with the application the individual’s driv-
er’s license number; and

(B) each person (not an individual) listed in an application
for registration of an aircraft provide with the application the
person’s taxpayer identifying number.

§44112. Limitation of liability

(a) DEFINITIONS.—In this section—

(1) “lessor” means a person leasing for at least 30 days a
civil aircraft, aircraft engine, or propeller.

(2) “owner” means a person that owns a civil aircraft, air-
craft engine, or propeller.

(3) “secured party” means a person having a security inter-
est in, or security title to, a civil aircraft, aircraft engine, or
propeller under a conditional sales contract, equipment trust
contract, chattel or corporate mortgage, or similar instrument.
(b) LiaBILITY.—A lessor, owner, or secured party is liable for

personal injury, death, or property loss or damage on land or water
only when a civil aircraft, aircraft engine, or propeller is in the ac-
tual possession or control of the lessor, owner, or secured party,
and the personal injury, death, or property loss or damage occurs
because of—

Sec.

(1) the aircraft, engine, or propeller; or
(2) the flight of, or an object falling from, the aircraft, en-
gine, or propeller.
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§44301. Definitions

In this chapter—
(1) “American aircraft” means—
(A) a civil aircraft of the United States; and
(B) an aircraft owned or chartered by, or made avail-
able to—
(1) the United States Government; or
(i) a State, the District of Columbia, a territory or
possession of the United States, or a political subdivi-
sion of the State, territory, or possession.
(2) “insurance carrier” means a person authorized to do
aviation insurance business in a State, including a mutual or

1The first sentence of section 202 of Public Law 107-42 (115 Stat. 236) provides
“[nJotwithstanding any other provision of this title, the Secretary may extend any provision of
chapter 443 of title 49, United States Code, as amended by this title, and the provisions of this
title, to vendors, agents, and subcontractors of air carriers.”.
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stock insurance company and a reciprocal insurance associa-
tion.

§44302. General authority

(a) INSURANCE AND REINSURANCE.—(1) Subject to subsection (c)
of this section and section 44305(a) of this title, the Secretary of
Transportation may provide insurance and reinsurance against loss
or damage arising out of any risk from the operation of an Amer-
ican aircraft or foreign-flag aircraft.

(2) An aircraft may be insured or reinsured for not more than
its reasonable value as determined by the Secretary in accordance
with reasonable business practices in the commercial aviation in-
surance industry. Insurance or reinsurance may be provided only
when the Secretary decides that the insurance cannot be obtained
on reasonable terms from an insurance carrier.

(b) REIMBURSEMENT OF INSURANCE COST INCREASES.—

(1) IN GENERAL.—The Secretary may reimburse an air car-
rier for the increase in the cost of insurance, with respect to
a premium for coverage ending before October 1, 2002, against
loss or damage arising out of any risk from the operation of an
American aircraft over the insurance premium that was in ef-
fect for a comparable operation during the period beginning
September 4, 2001, and ending September 10, 2001, as the
Secretary may determine. Such reimbursement is subject to
subsections (a)(2), (¢), and (d) of this section and to section
44303.

(2) PAYMENT FROM REVOLVING FUND.—A reimbursement
under this subsection shall be paid from the revolving fund es-
tablished by section 44307.

(3) FURTHER CONDITIONS.—The Secretary may impose such
further conditions on insurance for which the increase in pre-
mium is subject to reimbursement under this subsection as the
Secretary may deem appropriate in the interest of air com-
merce.

(4) TERMINATION OF AUTHORITY.—The authority to reim-
burse air carriers under this subsection shall expire 180 days
after the date of enactment of this paragraph.

(c) PRESIDENTIAL APPROVAL.—The Secretary may provide in-
surance or reinsurance under subsection (a) of this section, or reim-
burse an air carrier under subsection (b) of this section, only with
the approval of the President. The President may approve the in-
surance or reinsurance or the reimbursement only after deciding
that the continued operation of the American aircraft or foreign-
flag aircraft to be insured or reinsured is necessary in the interest
of air commerce or national security or to carry out the foreign pol-
icy of the United States Government.

(d) CONSULTATION.—The President may require the Secretary
to consult with interested departments, agencies, and instrumen-
talities of the Government before providing insurance or reinsur-
ance or reimbursing an air carrier under this chapter.

(e) ADDITIONAL INSURANCE.—With the approval of the Sec-
retary, a person having an insurable interest in an aircraft may in-
sure with other underwriters in an amount that is more than the
amount insured with the Secretary. However, the Secretary may
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not benefit from the additional insurance. This subsec tion does not
prevent the Secretary from making contracts of coinsurance.
(f) EXTENSION OF POLICIES.—

(1) IN GENERAL.—The Secretary shall extend through Au-
gust 31, 2003, and may extend through December 31, 2003, the
termination date of any insurance policy that the Department
of Transportation issued to an air carrier under subsection (a)
and that is in effect on the date of enactment of this subsection
on no less favorable terms to the air carrier than existed on
June 19, 2002; except that the Secretary shall amend the in-
surance policy, subject to such terms and conditions as the Sec-
retary may prescribe, to add coverage for losses or injuries to
aircraft hulls, passengers, and crew at the limits carried by air
carriers for such losses and injuries as of such date of enact-
ment and at an additional premium comparable to the pre-
mium charged for third-party casualty coverage under such
policy.

(2) SPECIAL RULES.—Notwithstanding paragraph (1)—

(A) in no event shall the total premium paid by the air
carrier for the policy, as amended, be more than twice the
premium that the air carrier was paying to the Depart-
ment of Transportation for its third party policy as of June
19, 2002; and

(B) the coverage in such policy shall begin with the
first dollar of any covered loss that is incurred.

§44303. Coverage

(a) IN GENERAL.—The! Secretary of Transportation may pro-
vide insurance and reinsurance, or reimburse insurance costs, as
authorized under section 44302 of this title for the following:

(1) an American aircraft or foreign-flag aircraft engaged in
aircraft operations the President decides are necessary in the
interest of air commerce or national security or to carry out the
foreign policy of the United States Government.

(2) property transported or to be transported on aircraft re-
ferred to in clause (1) of this section, including—

(A) shipments by express or registered mail;
(B) property owned by citizens or residents of the

United States;

(C) property—

(i) imported to, or exported from, the United
States; and

(i1) bought or sold by a citizen or resident of the
United States under a contract putting the risk of loss
or obligation to provide insurance against risk of loss
on the citizen or resident; and
(D) property transported between—

(i) a place in a State or the District of Columbia
and a place in a territory or possession of the United
States;

(ii) a place in a territory or possession of the
United States and a place in another territory or pos-
session of the United States; or

1S0 in law. Probably should read “IN GENERAL.—The”.
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(iii) 2 places in the same territory or possession of
the United States.

(3) the personal effects and baggage of officers and mem-
bers of the crew of an aircraft referred to in clause (1) of this
section and of other individuals employed or transported on
that aircraft.

(4) officers and members of the crew of an aircraft referred
to in clause (1) of this section and other individuals employed
or transported on that aircraft against loss of life, injury, or de-
tention.

(5) statutory or contractual obligations or other liabilities,
customarily covered by insurance, of an aircraft referred to in
clalt%se (1) of this section or of the owner or operator of that air-
craft.

(b) AIR CARRIER LIABILITY FOR THIRD PARTY CLAIMS ARISING
Out oF AcTs OF TERRORISM.—For acts of terrorism committed on
or to an air carrier during the period beginning on September 22,
2001, and ending on December 31, 2003, the Secretary may certify
that the air carrier was a victim of an act of terrorism and in the
Secretary’s judgment, based on the Secretary’s analysis and conclu-
sions regarding the facts and circumstances of each case, shall not
be responsible for losses suffered by third parties (as referred to in
section 205.5(b)(1) of title 14, Code of Federal Regulations) that ex-
ceed $100,000,000, in the aggregate, for all claims by such parties
arising out of such act. If the Secretary so certifies, the air carrier
shall not be liable for an amount that exceeds $100,000,000, in the
aggregate, for all claims by such parties arising out of such act,
and the Government shall be responsible for any liability above
such amount. No punitive damages may be awarded against an air
carrier (or the Government taking responsibility for an air carrier
under this subsection) under a cause of action arising out of such
act.

§44304. Reinsurance

To the extent the Secretary of Transportation is authorized to
provide insurance under this chapter, the Secretary may reinsure
any part of the insurance provided by an insurance carrier. The
Secretary may reinsure with, transfer to, or transfer back to, the
carrier any insurance or reinsurance provided by the Secretary
under this chapter.

§44305. Insuring United States Government property

(a) GENERAL.—With the approval of the President, a depart-
ment, agency, or instrumentality of the United States Government
may obtain—

(1) insurance under this chapter, including insurance for
risks from operating an aircraft in intrastate or interstate air
commerce, but not including insurance on valuables subject to
sections 17302 and 17303 of title 40; and

(2) insurance for risks arising from providing goods or
services directly related to and necessary for operating an air-
craft covered by insurance obtained under clause (1) of this
subsection if the aircraft is operated—

(A) in carrying out a contract of the department, agen-
cy, or instrumentality; or
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(B) to transport military forces or materiel on behalf
of the United States under an agreement between the Gov-
ernment and the government of a foreign country.

(b) PREMIUM WAIVERS AND INDEMNIFICATION.—With the ap-
proval required under subsection (a) of this section, the Secretary
of Transportation may provide the insurance without premium at
the request of the Secretary of Defense or the head of a depart-
ment, agency, or instrumentality designated by the President when
the Secretary of Defense or the designated head agrees to indem-
nify the Secretary of Transportation against all losses covered by
the insurance. The Secretary of Defense and any designated head
may make indemnity agreements with the Secretary of Transpor-
tation under this section. If such an agreement is countersigned by
the President or the President’s designee, the agreement shall con-
stitute, for purposes of section 44302(c), a determination that con-
tinuation of the aircraft operations to which the agreement applies
is necessary to carry out the foreign policy of the United States.

§44306. Premiums and limitations on coverage and claims

(a) PREMIUMS BASED ON RISK.—To the extent practical, the
premium charged for insurance or reinsurance under this chapter
shall be based on consideration of the risk involved.

(b) ALLOWANCES IN SETTING PREMIUM RATES FOR REINSUR-
ANCE.—In setting premium rates for reinsurance, the Secretary
may make allowances to the insurance carrier for expenses in-
curred in providing services and facilities that the Secretary con-
siders good business practices, except for payments by the air car-
rier for the stimulation or solicitation of insurance business.

(¢) TIME LimiTs.—The Secretary of Transportation may provide
insurance and reinsurance under this chapter for a period of not
more than 1 yearl. The period may be extended for additional peri-
ods of not more than 1 year! each only if the President decides,
before each additional period, that the continued operation of the
aircraft to be insured or reinsured is necessary in the interest of
air commerce or national security or to carry out the foreign pol-
icy 2 of the United States Government.

(d) MaximuM INSURED AMOUNT.—The insurance policy on an
aircraft insured or reinsured under this chapter shall specify a
stated amount that is not more than the value of the aircraft, as
determined by the Secretary in accordance with reasonable busi-
ness practices in the commercial aviation insurance industry. A
claim under the policy may not be paid for more than that stated
amount.

§44307. Revolving fund

(a) EXISTENCE, DISBURSEMENTS, APPROPRIATIONS, AND DEPOS-
ITS.—(1) There is a revolving fund in the Treasury. The Secretary
of the Treasury shall disburse from the fund payments to carry out
this chapter.

1Section 147 of P.L. 107-71 (115 Stat. 645) amended section 44306(b) by striking “60 days”
and inserting “1 year”. The amendment was executed in subsection (c) to reflect the probable
intent of Congress.

2The amendment made by section 124(b) of P.L. 107-71 (115 Stat. 631) inserting “in the in-
terest of air commerce or national security or” before “to carry out foreign policy” was executed
by inserting such language before “to carry out the foreign policy” to reflect the probable intent
of Congress.
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(2) Necessary amounts to carry out this chapter may be appro-
priated to the fund. The amounts appropriated and other amounts
received in carrying out this chapter shall be deposited in the fund.

(b) INVESTMENT.—On request of the Secretary of Transpor-
tation, the Secretary of the Treasury may invest any part of the
amounts in the revolving fund in interest-bearing securities of the
United States Government. The interest on, and the proceeds from
the sale or redemption of, the securities shall be deposited in the
fund.

(c) ExcEss AMOUNTS.—The balance in the revolving fund in ex-
cess of an amount the Secretary of Transportation determines is
necessary for the requirements of the fund and for reasonable re-
serves to maintain the solvency of the fund shall be deposited at
least annually in the Treasury as miscellaneous receipts.

(d) ExPENSES.—The Secretary of Transportation shall deposit
annually an amount in the Treasury as miscellaneous receipts to
cover the expenses the Government incurs when the Secretary of
Transportation uses appropriated amounts in carrying out this
chapter. The deposited amount shall equal an amount determined
by multiplying the average monthly balance of appropriated
amounts retained in the revolving fund by a percentage that is at
least the current average rate payable on marketable obligations of
the Government. The Secretary of the Treasury shall determine an-
nually in advance the percentage applied.

§44308. Administrative

(a) COMMERCIAL PRACTICES.—The Secretary of Transportation
may carry out this chapter consistent with commercial practices of
the aviation insurance business.

(b) ISSUANCE OF POLICIES AND DISPOSITION OF CLAIMS.—(1)
The Secretary may issue insurance policies to carry out this chap-
ter. The Secretary may prescribe the forms, amounts insured under
the policies, and premiums charged. Any such policy may authorize
the binding arbitration of claims made thereunder in such manner
as may be agreed to by the Secretary and any commercial insurer
that may be responsible for any part of a loss to which such policy
relates. The Secretary may change an amount of insurance or a
premium for an existing policy only with the consent of the in-
sured.

(2) For a claim under insurance authorized by this chapter, the
Secretary may—

(A) settle and pay the claim made for or against the

United States Government;

(B) pay the amount of a binding arbitration award
made under paragraph (1); and?!
(C) pay the amount of a judgment entered against the Gov-
ernment.

(c) UNDERWRITING AGENT.—(1) The Secretary may, and when
practical shall, employ an insurance carrier or group of insurance
carriers to act as an underwriting agent. The Secretary may use
the agent to adjust claims under this chapter, but claims may be
paid only when approved by the Secretary.

1Margin so in original.
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(2) The Secretary may pay reasonable compensation to an un-
derwriting agent for servicing insurance the agent writes for the
Secretary. Compensation may include payment for reasonable ex-
penses incurred by the agent but may not include a payment by
the agent for stimulation or solicitation of insurance business.

(3) Except as provided by this subsection, the Secretary may
not pay an insurance broker or other person acting in a similar ca-
pacity any consideration for arranging insurance when the Sec-
retary directly insures any part of the risk.

(d) BUDGET.—The Secretary shall submit annually a budget
program for carrying out this chapter as provided for wholly owned
Government corporations under chapter 91 of title 31.

(e) AccounTs.—The Secretary shall maintain a set of accounts
for audit under chapter 35 of title 31. Notwithstanding chapter 35,
the Comptroller General shall allow credit for expenditures under
this chapter made consistent with commercial practices in the avia-
tion insurance business when shown to be necessary because of the
business activities authorized by this chapter.

§44309. Civil actions

(a) LOSSES.—

(1) ACTIONS AGAINST UNITED STATES.—A person may bring

a civil action in a district court of the United States or in the

United States Court of Federal Claims against the United

States Government when—

(A) a loss insured under this chapter is in dispute; or

(B)i) the person is subrogated under a contract be-
tween the person and a party insured under this chapter
(other than section 44305(b)) to the rights of the insured
party against the United States Government; and

(ii) the person has paid to the insured party, with the
approval of the Secretary of Transportation, an amount for
a physical damage loss that the Secretary has determined
is a loss covered by insurance issued under this chapter
(other than section 44305(b)).
(2) LIMITATION.—A civil action involving the same matter

(except the action authorized by this subsection) may not be

brought against an agent, officer, or employee of the Govern-

ment carrying out this chapter.
(3) PROCEDURE.—To the extent applicable, the procedure

in an action brought under section 1346(a)(2) of title 28,

United States Code, applies to an action under this subsection.

(b) VENUE AND JOINDER.—(1) A civil action under subsection
(a) of this section may be brought in the judicial district for the
District of Columbia or in the judicial district in which the plaintiff
or the agent of the plaintiff resides if the plaintiff resides in the
United States. If the plaintiff does not reside in the United States,
the action may be brought in the judicial district for the District
of Columbia or in the judicial district in which the Attorney Gen-
eral agrees to accept service.

(2) An interested person may be joined as a party to a civil ac-
tion brought under subsection (a) of this section initially or on mo-
tion of either party to the action.

(¢) TIME REQUIREMENTS.—When an insurance claim is made
under this chapter, the period during which, under section 2401 of
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title 28, a civil action must be brought under subsection (a) of this
section is suspended until 60 days after the Secretary of Transpor-
tation denies the claim. The claim is deemed to be administratively
denied if the Secretary does not act on the claim not later than 6
months after filing, unless the Secretary makes a different agree-
ment with the claimant when there is good cause for an agreement.

(d) INTERPLEADER.—(1) If the Secretary admits the Govern-
ment owes money under an insurance claim under this chapter and
there is a dispute about the person that is entitled to payment, the
Government may bring a civil action of interpleader in a district
court of the United States against the persons that may be entitled
to payment. The action may be brought in the judicial district for
the District of Columbia or in the judicial district in which any
party resides.

(2) The district court may order a party not residing or found
in the judicial district in which the action 1s brought to appear in
a civil action under this subsection. The order shall be served in
a reasonable manner decided by the district court. If the court de-
cides an unknown person might assert a claim under the insurance
that is the subject of the action, the court may order service on that
person by publication in the Federal Register.

(3) Judgment in a civil action under this subsection discharges
the Government from further liability to the parties to the action
and to all other persons served by publication under paragraph (2)
of this subsection.

§44310. Ending effective date

The authority of the Secretary of Transportation to provide in-
surance and reinsurance under this chapter is not effective after
December 31, 2003.
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§44501. Plans and policy

(a) LoNG RANGE PLANS AND PoLIicY REQUIREMENTS.—The Ad-
ministrator of the Federal Aviation Administration shall make long
range plans and policy for the orderly development and use of the
navigable airspace, and the orderly development and location of air
navigation facilities, that will best meet the needs of, and serve the
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interests of, civil aeronautics and the national defense, except for
needs of the armed forces that are peculiar to air warfare and pri-
marily of military concern.

(b) AIRWAY CAPITAL INVESTMENT PLAN.—The Administrator of
the Federal Aviation Administration shall review, revise, and pub-
lish a national airways system plan, known as the Airway Capital
Investment Plan, before the beginning of each fiscal year. The plan
shall set forth—

(1) for a 10-year period, the research, engineering, and de-
velopment programs and the facilities and equipment that the
Administrator considers necessary for a system of airways, air
traffic services, and navigation aids that will—

(A) meet the forecasted needs of civil aeronautics;

(B) meet the requirements that the Secretary of De-
fen;e establishes for the support of the national defense;
an

(C) provide the highest degree of safety in air com-
merce;

(2) for the first and 2d years of the plan, detailed annual
estimates of—

(A) the number, type, location, and cost of acquiring,
operating, and maintaining required facilities and services;

(B) the cost of research, engineering, and development
re((liuired to improve safety, system capacity, and efficiency;
an

(C) personnel levels required for the activities de-
scribed in subclauses (A) and (B) of this clause;

(3) for the 3d, 4th, and 5th years of the plan, estimates of
the total cost of each major program for the 3-year period, and
additional major research programs, acquisition of systems and
facilities, and changes in personnel levels that may be required
to meet long range objectives and that may have significant
impact on future funding requirements; and

(4) a 10-year investment plan that considers long range ob-
jectives that the Administrator considers necessary to—

(A) ensure that safety is given the highest priority in
providing for a safe and efficient airway system; and

(B) meet the current and projected growth of aviation
and the requirements of interstate commerce, the United
States Postal Service, and the national defense.

(¢) NATIONAL AVIATION RESEARCH PLAN.—(1) The Adminis-
trator of the Federal Aviation Administration shall prepare and
publish annually a national aviation research plan and submit the
plan to the Committee on Commerce, Science, and Transportation
of the Senate and the Committee on Science of the House of Rep-
resentatives. The plan shall be submitted not later than the date
of submission of the President’s budget to Congress.

(2)(A) The plan shall describe, for a 5-year period, the research,
engineering, and development that the Administrator of the Fed-
eral Aviation Administration considers necessary—

(i) to ensure the continued capacity, safety, and efficiency
of aviation in the United States, considering emerging tech-
nologies and forecasted needs of civil aeronautics; and

(i1) to provide the highest degree of safety in air travel.

(B) The plan shall—
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(i) provide estimates by year of the schedule, cost, and
work force levels for each active and planned major research
and development project under sections 40119, 44504, 44505,
44507, 44509, 44511-44513, and 44912 of this title, including
activities carried out under cooperative agreements with other
Federal departments and agencies;

(i1) specify the goals and the priorities for allocation of re-
sources among the major categories of research and develop-
ment activities, including the rationale for the priorities identi-
fied;

(iii) identify the allocation of resources among long-term
research, near-term research, and development activities;

(iv) identify the individual research and development
projects in each funding category that are described in the an-
nual budget request;

(v) highlight the research and development activities that
address specific recommendations of the research advisory
committee established under section 44508 of this title, and
document the recommendations of the committee that are not
accepted, specifying the reasons for nonacceptance; and

(vi) highlight the research and development technology
transfer activities that promote technology sharing among gov-
ernment, industry, and academia through the Stevenson-
Wydler Technology Innovation Act of 1980.

(3) Subject to section 40119(b) of this title and regulations pre-
scribed under section 40119(b), the Administrator of the Federal
Aviation Administration shall submit to the committees named in
paragraph (1) of this subsection an annual report on the accom-
plishments of the research completed during the prior fiscal year,
including a description of the dissemination to the private sector of
research results and a description of any new technologies devel-
oped. The report shall be submitted with the plan required under
paragraph (1) and be organized to allow comparison with the plan
in effect for the prior fiscal year. The report shall be prepared in
accordance with requirements of section 1116 of title 31.

§44502. General facilities and personnel authority

(a) GENERAL AUTHORITY.—(1) The Administrator of the Federal
Aviation Administration may—

(A) acquire, establish, improve, operate, and maintain air
navigation facilities; and

(B) provide facilities and personnel to regulate and protect
air traffic.

(2) The cost of site preparation work associated with acquiring,
establishing, or improving an air navigation facility under para-
graph (1)(A) of this subsection shall be charged to amounts avail-
able for that purpose appropriated under section 48101(a) of this
title. The Secretary of Transportation may make an agreement
with an airport owner or sponsor (as defined in section 47102 of
this title) so that the owner or sponsor will provide the work and
be paid or reimbursed by the Secretary from the appropriated
amounts.

(3) The Secretary of Transportation may authorize a depart-
ment, agency, or instrumentality of the United States Government
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to carry out any duty or power under this subsection with the con-
sent of the head of the department, agency, or instrumentality.

(4) 1 PURCHASE OF INSTRUMENT LANDING SYSTEM.—

(A) ESTABLISHMENT OF PROGRAM.—The Secretary shall
purchase precision approach instrument landing system
gquipment for installation at airports on an expedited

asis.

(B) AUTHORIZATION.—No less than $30,000,000 of the
amounts appropriated under section 48101(a) for each of
fiscal years 2000 through 2002 shall be used for the pur-
pose of carrying out this paragraph, including acquisition
under new or existing contracts, site preparation work, in-
stallation, and related expenditures.

(5)1 IMPROVEMENTS ON LEASED PROPERTIES.—The Admin-
istrator may make improvements to real property leased for no
or nominal consideration for an air navigation facility, regard-
less of whether the cost of making the improvements exceeds
the cost of leasing the real property, if—

(A) the improvements primarily benefit the Govern-
ment;

(B) the improvements are essential for accomplish-
ment of the mission of the Federal Aviation Administra-
tion; and

(C) the interest of the United States Government in
the improvements is protected.

(b) CERTIFICATION OF NECESSITY.—Except for Government
money expended under this part or for a military purpose, Govern-
ment money may be expended to acquire, establish, construct, oper-
ate, repair, alter, or maintain an air navigation facility only if the
Administrator of the Federal Aviation Administration certifies in
writing that the facility is reasonably necessary for use in air com-
merce or for the national defense. An interested person may apply
for a certificate for a facility to be acquired, established, con-
structed, operated, repaired, altered, or maintained by or for the
person.

(¢) ENSURING CONFORMITY WITH PLANS AND PoLICIES.—(1) To
ensure conformity with plans and policies for, and allocation of, air-
space by the Administrator of the Federal Aviation Administration
under section 40103(b)(1) of this title, a military airport, military
landing area, or missile or rocket site may be acquired, established,
or constructed, or a runway may be altered substantially, only if
the Administrator of the Federal Aviation Administration is given
reasonable prior notice so that the Administrator of the Federal
Aviation Administration may advise the appropriate committees of
Congress and interested departments, agencies, and instrumental-
ities of the Government on the effect of the acquisition, establish-
ment, construction, or alteration on the use of airspace by aircraft.
A disagreement between the Administrator of the Federal Aviation
Administration and the Secretary of Defense or the Administrator
of the National Aeronautics and Space Administration may be ap-
pealed to the President for a final decision.

(2) To ensure conformity, an airport or landing area not involv-
ing the expenditure of Government money may be established or

1Margin so in law.
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constructed, or a runway may be altered substantially, only if the
Administrator of the Federal Aviation Administration is given rea-
sonable prior notice so that the Administrator may provide advice
on the effects of the establishment, construction, or alteration on
the use of airspace by aircraft.

(d) PuBLic USE AND EMERGENCY ASSISTANCE.—(1) The head of
a department, agency, or instrumentality of the Government hav-
ing jurisdiction over an air navigation facility owned or operated by
the Government may provide, under regulations the head of the de-
partment, agency, or instrumentality prescribes, for public use of
the facility.

(2) The head of a department, agency, or instrumentality of the
Government having jurisdiction over an airport or emergency land-
ing field owned or operated by the Government may provide, under
regulations the head of the department, agency, or instrumentality
prescribes, for assistance, and the sale of fuel, oil, equipment, and
supplies, to an aircraft, but only when necessary, because of an
emergency, to allow the aircraft to continue to the nearest airport
operated by private enterprise. The head of the department, agen-
cy, or instrumentality shall provide for the assistance and sale at
the prevailing local fair market value as determined by the head
of the department, agency, or instrumentality. An amount that the
head decides is equal to the cost of the assistance provided and the
fuel, oil, equipment, and supplies sold shall be credited to the ap-
propriation from which the cost was paid. The balance shall be
credited to miscellaneous receipts.

(e) TRANSFERS OF INSTRUMENT LANDING SYSTEMS.—An airport
may transfer, without consideration, to the Administrator of the
Federal Aviation Administration an instrument landing system
(and associated approach lighting equipment and runway visual
range equipment) that conforms to performance specifications of
the Administrator if a Government airport aid program, airport de-
velopment aid program, or airport improvement project grant was
used to assist in purchasing the system. The Administrator shall
accept the system and operate and maintain it under criteria of the
Administrator.

§44503. Reducing nonessential expenditures

The Secretary of Transportation shall attempt to reduce the
capital, operating, maintenance, and administrative costs of the na-
tional airport and airway system to the maximum extent prac-
ticable consistent with the highest degree of aviation safety. At
least annually, the Secretary shall consult with and consider the
recommendations of users of the system on ways to reduce non-
essential expenditures of the United States Government for avia-
tion. The Secretary shall give particular attention to a rec-
ommendation that may reduce, with no adverse effect on safety, fu-
ture personnel requirements and costs to the Government required
to be recovered from user charges.

§44504. Improved aircraft, aircraft engines, propellers, and
appliances

(a) DEVELOPMENTAL WORK AND SERVICE TESTING.—The Ad-
ministrator of the Federal Aviation Administration may conduct or
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supervise developmental work and service testing to improve air-
craft, aircraft engines, propellers, and appliances.

(b) RESEARCH.—The Administrator shall conduct or supervise
research—

(1) to develop technologies and analyze information to pre-
dict the effects of aircraft design, maintenance, testing, wear,
and fatigue on the life of aircraft, including nonstructural air-
craft systems, and air safety;

(2) to develop methods of analyzing and improving aircraft
maintenance technology and practices, including non-
destructive evaluation of aircraft structures;

. (3) to assess the fire and smoke resistance of aircraft mate-
rial;

(4) to develop improved fire and smoke resistant material
for aircraft interiors;

(5) to develop and improve fire and smoke containment
systems for inflight aircraft fires;

(6) to develop advanced aircraft fuels with low flamma-
bility and technologies that will contain aircraft fuels to mini-
mize post-crash fire hazards; and

('7) to develop technologies and methods to assess the risk
of and prevent defects, failures, and malfunctions of products,
parts, processes, and articles manufactured for use in aircraft,
aircraft engines, propellers, and appliances that could result in
a catastrophic failure of an aircraft.

(¢) AutHORITY To BuUY ITEMS OFFERING SPECIAL ADVAN-
TAGES.—In carrying out this section, the Administrator, by negotia-
tion or otherwise, may buy or exchange experimental aircraft, air-
craft engines, propellers, and appliances that the Administrator de-
cides may offer special advantages to aeronautics.

§44505. Systems, procedures, facilities, and devices

(a) GENERAL REQUIREMENTS.—(1) The Administrator of the
Federal Aviation Administration shall—

(A) develop, alter, test, and evaluate systems, procedures,
facilities, and devices, and define their performance character-
istics, to meet the needs for safe and efficient navigation and
traffic control of civil and military aviation, except for needs of
the armed forces that are peculiar to air warfare and primarily
of military concern; and

(B) select systems, procedures, facilities, and devices that
will best serve those needs and promote maximum coordina-
tion of air traffic control and air defense systems.

(2) The Administrator may make contracts to carry out this
subsection without regard to section 3324(a) and (b) of title 31.

(3) When a substantial question exists under paragraph (1) of
this subsection about whether a matter is of primary concern to the
armed forces, the Administrator shall decide whether the Adminis-
trator or the Secretary of the appropriate military department has
responsibility. The Administrator shall be given technical informa-
tion related to each research and development project of the armed
forces that potentially applies to, or potentially conflicts with, the
common system to ensure that potential application to the common
system is considered properly and that potential conflicts with the
system are eliminated.
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(b) RESEARCH ON HUMAN FACTORS AND SIMULATION MODELS.—
The Administrator shall conduct or supervise research—

(1) to develop a better understanding of the relationship
between human factors and aviation accidents and between
human factors and air safety;

(2) to enhance air traffic controller, mechanic, and flight
crew performance;

(3) to develop a human-factor analysis of the hazards asso-
ciated with new technologies to be used by air traffic control-
lers, mechanics, and flight crews;

(4) to identify innovative and effective corrective measures
for human errors that adversely affect air safety; and

(5) to develop dynamic simulation models of the air traffic
control system and airport design and operating procedures
that will provide analytical technology—

(A) to predict airport and air traffic control safety and
capacity problems;

(B) to evaluate planned research projects; and

(C) to test proposed revisions in airport and air traffic
control operations programs.

(¢c) RESEARCH ON DEVELOPING AND MAINTAINING A SAFE AND
EFFICIENT SYSTEM.—The Administrator shall conduct or supervise
research on—

(1) airspace and airport planning and design;

(2) airport capacity enhancement techniques;

(3) human performance in the air transportation environ-
ment;

(4) aviation safety and security;

(5) the supply of trained air transportation personnel, in-
cluding pilots and mechanics; and

(6) other aviation issues related to developing and main-
taining a safe and efficient air transportation system.

(d) COOPERATIVE AGREEMENTS.—The Administrator may enter
into cooperative agreements on a cost-shared basis with Federal
and non-Federal entities that the Administrator may select in
order to conduct, encourage, and promote aviation research, engi-
neering, and development, including the development of prototypes
and demonstration models.

§44506. Air traffic controllers

(a) RESEARCH ON EFFECT OF AUTOMATION ON PERFORMANCE.—
To develop the means necessary to establish appropriate selection
criteria and training methodologies for the next generation of air
traffic controllers, the Administrator of the Federal Aviation Ad-
ministration shall conduct research to study the effect of automa-
tion on the performance of the next generation of air traffic control-
lers and the air traffic control system. The research shall include
investigating—

(1) methods for improving and accelerating future air traf-
fic controller training through the application of advanced
training techniques, including the use of simulation technology;

(2) the role of automation in the air traffic control system
ilnd its physical and psychological effects on air traffic control-
ers;
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(3) the attributes and aptitudes needed to function well in
a highly automated air traffic control system and the develop-
ment of appropriate testing methods for identifying individuals
with those attributes and aptitudes;

(4) innovative methods for training potential air traffic
controllers to enhance the benefits of automation and maxi-
mize the effectiveness of the air traffic control system; and

(5) new technologies and procedures for exploiting auto-
mated communication systems, including Mode S Tran-
sponders, to improve information transfers between air traffic
controllers and aircraft pilots.

(b) RESEARCH ON HUMAN FACTOR ASPECTS OF AUTOMATION.—
The Administrators of the Federal Aviation Administration and
National Aeronautics and Space Administration may make an
agreement for the use of the National Aeronautics and Space Ad-
ministration’s unique human factor facilities and expertise in con-
ducting research activities to study the human factor aspects of the
highly automated environment for the next generation of air traffic
controllers. The research activities shall include investigating—

(1) human perceptual capabilities and the effect of com-
puter-aided decision making on the workload and performance
of air traffic controllers;

(2) information management techniques for advanced air
traffic control display systems; and

(3) air traffic controller workload and performance meas-
ures, including the development of predictive models.

(c) COLLEGIATE TRAINING INITIATIVE.—(1) The Administrator of
the Federal Aviation Administration may maintain the Collegiate
Training Initiative program by making new agreements and con-
tinuing existing agreements with institutions of higher education
(as defined by the Administrator) under which the institutions pre-
pare students for the position of air traffic controller with the De-
partment of Transportation (as defined in section 2109 of title 5).
The Administrator may establish standards for the entry of institu-
tions into the program and for their continued participation.

(2)(A) The Administrator of the Federal Aviation Administra-
tion may appoint an individual who has successfully completed a
course of training in a program described in paragraph (1) of this
subsection to the position of air traffic controller noncompetitively
in the excepted service (as defined in section 2103 of title 5). An
individual appointed under this paragraph serves at the pleasure
of the Administrator, subject to section 7511 of title 5. However, an
appointment under this paragraph may be converted from one in
the excepted service to a career conditional or career appointment
in the competitive civil service (as defined in section 2102 of title
5) when the individual achieves full performance level air traffic
controller status, as decided by the Administrator.

(B) The authority under subparagraph (A) of this paragraph to
make appointments in the excepted service expires on October 6,
1997, except that the Administrator of the Federal Aviation Admin-
istration may extend the authority for one or more successive one-
year periods.

(d) STAFFING REPORT.—The Administrator of the Federal Avia-
tion Administration shall submit annually to the Committee on
Transportation and Infrastructure of the House of Representatives
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and the Committee on Commerce, Science, and Transportation of
the Senate a report containing—

(1) the staffing standards used to determine the number of
air traffic controllers needed to operate the air traffic control
system of the United States;

(2) a 3-year projection of the number of controllers needed
to (lloe employed to operate the system to meet the standards;
an

(3) a detailed plan for employing the controllers, including
projected budget requests.

§44507. Civil aeromedical research

The Civil Aeromedical Institute established by section 106(j) of
this title may—

(1) conduct civil aeromedical research, including research
related to—

(A) the protection and survival of aircraft occupants;

(B) medical accident investigation and airman medical
certification;

(C) toxicology and the effects of drugs on human per-
formance;

(D) the impact of disease and disability on human per-
formance;

(E) vision and its relationship to human performance
and equipment design;

(F) human factors of flight crews, air traffic control-
lers, mechanics, inspectors, airway facility technicians, and
other individuals involved in operating and maintaining
aircraft and air traffic control equipment; and

(G) agency work force optimization, including training,
equipment design, reduction of errors, and identification of
candidate tasks for automation;

(2) make comments to the Administrator of the Federal
Aviation Administration on human factors aspects of proposed
air safety regulations;

(3) make comments to the Administrator on human factors
aspects of proposed training programs, equipment require-
ments, standards, and procedures for aviation personnel;

(4) advise, assist, and represent the Federal Aviation Ad-
ministration in the human factors aspects of joint projects be-
tween the Administration and the National Aeronautics and
Space Administration, other departments, agencies, and instru-
mentalities of the United States Government, industry, and
governments of foreign countries; and

(5) provide medical consultation services to the Adminis-
trator about medical certification of airmen.

§44508. Research advisory committee

(a) ESTABLISHMENT AND DUTIES.—(1) There is a research advi-
sory committee in the Federal Aviation Administration. The com-
mittee shall—

(A) provide advice and recommendations to the Adminis-
trator of the Federal Aviation Administration about needs, ob-
jectives, plans, approaches, content, and accomplishments of
the aviation research program carried out under sections
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401119, 44504, 44505, 44507, 44511-44513, and 44912 of this
title;
(B) assist in ensuring that the research is coordinated with
similar research being conducted outside the Administration;
(C) review the operations of the regional centers of air
transportation excellence established under section 44513 of
this title; and
(D) annually review the allocation made by the Adminis-
trator of the amounts authorized by section 48102(a) of this
title among the major categories of research and development
activities carried out by the Administration and provide advice
and recommendations to the Administrator on whether such
allocation is appropriate to meet the needs and objectives iden-

tified under subparagraph (A).

(2) The Administrator may establish subordinate committees to
provide advice on specific areas of research conducted under sec-
tiolns 40119, 44504, 44505, 44507, 44511-44513, and 44912 of this
title.

(b) MEMBERS, CHAIRMAN, PAY, AND EXPENSES.—(1) The com-
mittee is composed of not more than 30 members appointed by the
Administrator from among individuals who are not employees of
the Administration and who are specially qualified to serve on the
committee because of their education, training, or experience. In
appointing members of the committee, the Administrator shall en-
sure that the regional centers of air transportation excellence, uni-
versities, corporations, associations, consumers, and other depart-
ments, agencies, and instrumentalities of the United States Gov-
ernment are represented.

(2) The Administrator shall designate the chairman of the com-
mittee.

(3) A member of the committee serves without pay. However,
the Administrator may allow a member, when attending meetings
of the committee or a subordinate committee, expenses as author-
ized under section 5703 of title 5.

(c) SUPPORT STAFF, INFORMATION, AND SERVICES.—The Admin-
istrator shall provide support staff for the committee. On request
of the committee, the Administrator shall provide information, ad-
ministrative services, and supplies that the Administrator con-
siders necessary for the committee to carry out its duties and pow-
ers.

(d) NONAPPLICATION.—Section 14 of the Federal Advisory Com-
mittee Act (5 App. U.S.C.) does not apply to the committee.

(e) USE AND LIMITATION OF AMOUNTS.—(1) Not more than .1
percent of the amounts made available to conduct research under
sections 40119, 44504, 44505, 44507, 44511-44513, and 44912 of
this title may be used by the Administrator to carry out this sec-
tion.

(2) A limitation on amounts available for obligation by or for
the committee does not apply to amounts made available to carry
out this section.

§44509. Demonstration projects

The Secretary of Transportation may carry out under this
chapter demonstration projects that the Secretary considers nec-
essary for research and development activities under this chapter.
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§44510. Airway science curriculum grants

(a) GENERAL AUTHORITY.—The Administrator of the Federal
Aviation Administration may make competitive grant agreements
with institutions of higher education having airway science cur-
ricula for the United States Government’s share of the allowable
direct costs of the following categories of items to the extent that
the items are in support of airway science curricula:

(1) the construction, purchase, or lease with an option to
purchase, of buildings and associated facilities.
(2) instructional material and equipment.

(b) CosT GUIDELINES.—The Administrator shall establish
guidelines